OFFICIAL PUBLICATIO
N OF THE MINNESOTA STATE BAR ASSOCIATION
VOLUME LXXVII NUMB
ER III

BenchB

OF MINNESOTA

dl

I L
---------

Reimagining attorney compensation for the 21st Century



Dispute Resolution
Institute

Negotiating Complex Cases in the Global Business Environment
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MITCHELL HAMLINE SCHOOL OF LAW
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Participants will examine the applicability of traditional negotiation theory to

complex cases in his highly interactive, advanced negotiation skills-based training.

Giuseppe De Palo, INTERNATIONAL PROFESSOR OF ADR LAW AND PRACTICE, MHSL
Mr. De Palo is currently working for an intergovernmental organization providing ADR
training and resolving disputes throughout the world. He is the former Director of JAMS
International and has contributed to the resolution of over 2,000 disputes, mediating and
negotiating cases in more than 50 countries for parties of over 80 different nationalities.
Full bio: fpombudsman.org
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MITCHELLHAMLINE.EDU/DRI/COMPLEXNEGOTIATION

QUESTIONS:
KITTY.ATKINS@

2020 Summer Institute Intensive Courses MITCHELLHAMLINE EDU

or 651-695-7677

ON-CAMPUS INTENSIVE COURSES

Facilitation Mediation Negotiation
May 30-31 | 12 CLE June 12-20 | 35 CLE* July 20-27 | 35 CLE

Challenging Family Mediation Arbitration
Conversations June 22-26 | 40 CLE* July 28-Aug.1 | 24 CLE*
June 1-4 | 12 CLE . .

Theories of Conflict
Decision Making in a July 6-11 | 24 CLE * MN Rule 114
Chaotic Reality Certified
June 6-9 | 24 CLE

Register early. Visit the website MITCHELLHAMLINE.EDU/DRI/SUMMER

Ranked TOP 5 in the nation in dispute w
resolution for the 19th consecutive year
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School of Law
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Smarter Legal Research.
Free for MSBA Members.

Fastcase is the leading next-generation legal research service that puts
a comprehensive national law library and powerful searching, sorting,
and data visualization tools at your fingertips.

As a member of the MSBA
you have free access to fastcase. LEARN MORE ABOUT FASTCASE

Login at: www.mnbar.org/fastcase _ _
© Live Webinars

fastcase.com/webinars

© On-Demand CLE
mnbar.org/fastcase/on-demand-cle

'
l a S t © practicelaw videos

; mnbar.org/practicelaw/fastcaseVSgoogle
Smarter legal research. .
mnbar.org/practicelaw/fastcaselLegalResearch

Find What You Need, Fast.

MSBA

Questions? Contact Mike Carlson at the MSBA at 612-278-6336 or mcarlson@mnbar.org
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Access To Justice (And Dignity

t turns out that Minnesota has a
special connection to the promise:
“Equal Justice Under Law.” So,
quickly now: where does that phrase
come from? It’s on the front of the
United States Supreme Court building,
and in the lobby of our Minneapolis
federal courthouse, and it’s lurking in
our Pledge of Allegiance. But it’s not in
the Constitution or any of our founding
documents. Instead, it came from the
Supreme Court’s architects—headed
by Cass Gilbert, the architect for our
state Capitol building. Put simply, it had
just the right number of letters for the
otherwise-blank space above the court’s
front door. The phrase “fits” in more
ways than one; it is apt, inspiring, and
meant to be relied upon. That's no doubt
why the Supreme Court adopted it. It
is at the very core of our commitment
to the rule of law, equal protection, due
process, and access to justice.
Unfortunately, access to justice is
an especially timely topic these days.
It should be straightforward. Our legal
system should be fair to those who
need and enter into it, and that fairness
shouldn’t depend upon whom you know
or how much money you have. But our
scales of justice are out of balance when
it comes to the
unmet civil
legal needs of
those amongst
us of no, low, or
modest means.
The numbers
aren’t working.

We'’re doing a
lot, but it isn’t
enough.
TOM NELSON is a We have
partner at Stinson LLP just under 300

state court trial
judges; each

(formerly Leonard,
Street and Deinard).

He is a past president year they handle
of the Hennepin County ~ roughly 1.5
Bar Association. million matters.
Fully 500,000 of
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our fellow Minnesotans struggle to get
by at or below 125% of the federal
poverty level (just over $30,000 a year
for a family of four), and an additional
over 800,000 live at or below the 200%
level. Their critical civil legal needs
(shelter, safety, sustenance, and health
care) are largely unmet. They may be
“eligible” for civil legal aid, but 60%

of the people who seek help and are
eligible are turned away because of
insufficient resources. We are fortunate
to have around 260 dedicated civil
legal aid lawyers, but their average
salaries are lower than all other public
service lawyers, and their salaries fall
further behind each year. Recruiting
and retention issues naturally abound.
We’re in the midst of a cultural collision
between two demanding realities:
current court capacity, and the promise
of equal access to justice. Public and
private funding for civil legal aid is
material, but insufficient.

Where can we get the necessary
additional resources? Value can be either
cash or innovative ideas and initiatives,
so here are a few thoughts:

B Minnesota was one of the very first
states to establish a statewide website,
20 years ago, to help people navigate
our legal system: LawHelpMN. It is a
remarkable accomplishment by our civil
legal aid community, recently enhanced
with a “triage portal” to help those who
need not only information but also
representation. A virtual courthouse
door. Great start.

B The emerging “paraprofessional
pilot” may be a modest one, but it is
an important and promising court-
ordered exploration. The Chief Justice
has said that we can no longer “admire
the problem” created by the tsunami of
self-represented litigants. I agree. Maybe
helping with evictions; maybe selected
arenas of family law. Some legal advice
and some court appearances, by qualified
paraprofessionals, supervised by a
licensed Minnesota attorney. Stay tuned.

B Minnesota’s legislators, 25 of
whom are our lawyer colleagues, can
surely help. This coming session is a
non-budget year, but maybe this is a
good time to set the stage for a robust
budgetary discussion the next time
around. More money? More judges?
New kinds of judges? On the national
legislative front, our MSBA and the
ABA will be working again to strengthen
civil legal aid funding.

B “Civil Gideon” anyone?
Technically, “the civil right to counsel.”
Maybe the time has come. It’s literally
knocking at our door, at least in the
housing realm. Maybe it's time to listen
to the trumpet sounded in Gideon vs.
Wainwright.

B And yes, back to pro bono publico.
You know the rule (i.e., 6.1). Basically 50
hours a year of legal services to people
unable to pay—or, as an alternative,
financial support to “organizations
providing free legal services to persons
of limited means,” in the amount that
would be “reasonably equivalent to the
value of the hours of service that would
have been otherwise provided.” Time
is money; but here, the absence of time
might lead to the giving of money. Of
course, if all 25,000 of our Minnesota
attorneys called up to plan their 50
annual hours, it might be difficult to
manage. But if those same lawyers called
to ask about the payee for the check
they'd like to write, that could be of
enormous, even transformational, help.

“Access to Justice” doesn’t mean that
Minnesotans of modest means will or
should win all of their cases. That’s not
the point. But it does mean that they will
be justly treated. Meaningful access to
justice brings with it access to respect,
and dignity. In that light, “Equal Justice
Under Law,” whether chiseled in stone,
or penciled on lined prison paper (as was
Mt. Gideon’s petition), will strengthen
faith in the rule of law as we all, but
especially lawyers, strive to form “a more
perfect union.” A

www.mnbar.org



( LEADERSHIP MATTERS.

Every year, Mid-Minnesota Legal Aid serves over 10,000 people who need legal help

for life’s basic needs. Yet due to a lack of resources, Legal Aid turns away thousands
of people who call for help.

Thanks to the generosity from these members of the In-House Counsel community,
Legal Aid can help more of our neighbors who need us most.
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Kris Arneson, Wells Fargo

Jill Barnett, SunOpta Food Group
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Tyler D. Candee, U.S. Bank

Kristi Carlson, Best Buy
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Neera Chatterjee, Wells Fargo

Lydia Crawford, Wells Fargo
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Tom Leighton, Thomson Reuters
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Tom Pfeifer, Thomson Reuters
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ProfessionalResponsibility | 8y susan Humiston

2019 private discipline

n 2019 the Director’s Office closed
107 complaints with admonitions—
a form of private discipline issued
for violations of the Minnesota
Rules of Professional Conduct (MRPC)
that are isolated and nonserious. This
number was down from 2018, when
117 admonitions were issued. Another
14 complaints were closed with private
probation, a stipulated form of private
discipline approved by the Lawyers
Board chair. Private probation is gener-
ally appropriate where a lawyer has a few
nonserious violations in situations that
suggest supervision may be of benefit.
Interestingly, this number is identical to
private probation dispositions in 2018
and 2017.

The rule violations that lead to
private discipline run the gamut, and a
table of admonition violations by rule
can be found in the annual report issued
each July. Generally, the most violated
rules are Rule 1.3 (Diligence) and Rule
1.4 (Communication). Other frequently
violated rules, particularly in the private
discipline context, occur when declining

SUSAN HUMISTON
is the director of the
Office of Lawyers
Professional
Responsibility and
Client Security
Board. Prior to her
appointment, Susan
worked in-house
at a publicly traded
company, and in
private practice as a
litigation attorney.

2% SUSAN.HUMISTON
@COURTS.STATE.MN.US

or terminating
representation
(Rule 1.16), mak-
ing fee arrange-
ments (Rule 1.5),
and safekeeping
client property
(Rule 1.15). Let’s
look at some
specific rules and
situations that
tripped up lawyers
in 2019.

Fee-sharing
Rule 1.5(e),
MRPC, sets forth
the rule regarding
sharing fees with
a lawyer who is
not in the same
firm. Remember,
you cannot pro-
vide anything of
value to someone

6 Bench&Bar of Minnesota A March 2020

(lawyer or nonlawyer) for recommend-
ing your services.! Thus, general referral
fees and finder’s fees are unethical. But
lawyers may divide a fee with another
lawyer who is not in their firm if three
conditions are met:

(1) the division is in proportion to
the services performed by each lawyer
or each lawyer assumes joint responsi-
bility for the representation;

(2) the client agrees to the arrange-
ment, including the share each lawyer
will receive, and the agreement is
confirmed in writing; and

(3) the total fee is reasonable.?

The rule is conjunctive, so each
prong must be satisfied. Lawyers tell me
frequently of their concerns that others
are violating this rule. An attorney who
has represented lawyers in proceedings
with the Office for years recommended
just this week that I cover this rule in
this column. Most violations of this rule
occur because lawyers miss the express
requirements of Rule 1.5(e) (2), MRPC.
Sometimes the client has no knowledge
of the fee-sharing, a violation of the rule.
Sometimes the client knows that a fee
will be shared but does not understand
the particulars, including the share each
lawyer will receive—a violation of the
rule. Sometimes, although the client
agrees and understands the particulars,
the client’s agreement is not confirmed
in writing—a violation of the rule.

An admonition from 2019 illustrates
another variation on fee-sharing that
occurs less frequently but violates the
rule nonetheless. Attorney A initially
agreed to represent an injured driver and
injured passenger in a one-car accident.
(Don’t do this, by the way, because it
usually involves a non-consentable con-
flict.) When it quickly became apparent
that the injured passenger would have
to sue the injured driver on the liability
claim, Attorney A referred the injured
passenger to Attorney B, with the injured
passenger’s agreement that Attorney A
and B would split the 1/3 fee recovery

equally if a recovery was secured. While
the client agreed to the arrangement, the
share each lawyer received was agreed

to by the client, the agreement was con-
firmed in writing, and the total fee (a 1/3
contingency) was reasonable, Rule 1.5(e)
(1) was nonetheless violated—because
the non-consentable conflict meant

that each lawyer could not assume joint
responsibility for the representation. Nor
was the fee split in proportion to the ser-
vices performed by each. An admonition
was issued to Attorney B for violation of
Rule 1.5(e), MRPC.

I know that many lawyers are frustrat-
ed with the fee-sharing rules, and there
are good arguments that the inability
to more freely share fees among lawyers
(and, probably more controversially,
with nonlawyers) inhibits innovation in
the profession. Irrespective of what you
think the rules should be, please remem-
ber to review the ethics rules in order to
avoid discipline if you are contemplating
sharing fees with another.

Withdrawal from representation
One of the most common areas of
inquiry on our ethics line, and a frequent
source of missteps, is ethically terminat-

ing a representation. Two admonitions
in 2019 illustrate this point. Attorney
A was representing a client in a felony
criminal matter in federal court as local
counsel. After conviction, the cli-
ent grew dissatisfied with Attorney B
(outstate trial counsel) and planned to
continue on appeal with Attorney A.
While the matter was pending with the
appellate court, client and Attorney A’s
relationship soured. Client did not fire
Attorney A, but Attorney A moved to
withdraw as counsel on appeal.

In support of his motion, Attorney
A went into great detail in an affidavit
that detailed how the attorney-client
relationship had broken down by
specifically describing requests the
client had made to Attorney A that
Attorney A believed were unreasonable,
specifically describing communications
with the client that Attorney A believed

www.mnbar.org



to be “badgering,” and disclosing specific
information regarding the fee agreement.
The appellate court denied the motion
to withdraw, primarily because it did not
address the issue of successor counsel.
Attorney A then renewed his motion
to withdraw, and provided additional
confidential information about the
client’s assets (gleaned from Attorney
A’s representation of the client in his
divorce), suggesting the client had ample
funds to retain successor private counsel.
An admonition was issued for violations
of Rule 1.6(a), MRPC, and Rule 1.16(d),
MRPC.

In another criminal case, the
attorney agreed to represent a client
on an initially straightforward gross
misdemeanor matter for a flat fee,
to include trial if applicable. As
sometimes happens, though, matters
were not what they initially appeared
to be. Soon the attorney concluded
she did not wish to continue the
representation—this attorney was also
planning a move out of state—and
terminated the representation. Because
this was a criminal matter, court rules
require permission to withdraw, which

the attorney did not seek. Nor did

the attorney make a refund of any
portion of the flat fee, even though it
was undisputed that the attorney did
not complete the representation. An
admonition was issued for violations

of Rules 1.16(c) and (d), MRPC. Rule
1.16(c) provides “A lawyer must comply
with applicable law requiring notice

to or permission of a tribunal when
terminating a representation.” Rule
1.16(d) provides “Upon termination of
representation, a lawyer shall... refund(]
any advance payment of fees or expenses
that has not been earned or incurred.”

Conclusion

Only about 20 percent of complaints
to the OLPR result in any discipline, and
private discipline is far more prevalent
than public discipline. I'm sure, however,
that the more than 100 attorneys who
received private discipline last year do
not take any comfort from these low
numbers. Most attorneys care deeply
about their compliance with the ethics
rules but may forget that to be ethical is
more than just “doing right”—there are

a lot of specific requirements in the rules.

If it has been a while (say, since law
school), please do your practice and your
peace of mind a favor and review the
rules. You can even skip the comments
if you like, though they are very helpful.
You will find the time well spent. And,
remember, we are available to answer

your ethics questions—651-296-3952. A

Notes

! Rule 7.2(b), MRPC (“A lawyer shall not give
anything of value to a person for recommend-
ing the lawyer’s services except that a lawyer
may (1) pay the reasonable costs of advertise-
ments or communications permitted by this
rule; (2) pay the usual charges of a legal service
plan or a notfor-profit lawyer referral service;
(3) pay for a law practice in accordance with
Rule 1.17; and (4) refer clients to another
lawyer or a nonlawyer professional pursuant to
an agreement not otherwise prohibited under
these rules that provides for the other person
to refer clients or customers to the lawyer,
if (i) the reciprocal referral agreement is not
exclusive, and (ii) the client is informed of the
existence and nature of the agreement”); see
also Rule 5.4(a), MRPC (A lawyer shall not
share legal fees with a nonlawyer except under
certain enumerated circumstances).

? Rule 1.5(e), MRPC.
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Law&Technology | By mark LanTERMAN

Doxxing made easy: social media

n a recent article, I wrote about doxxing and

the potentially unsolvable problems associat-

ed with trying to remove all of one’s personal

information from the worldwide web. In the
digital space we live in, where instant communi-
cation and the ability to share information within
seconds is an ingrained reality, controlling our
personal data online is difficult if not impossible.
Even if someone were to go through the trouble of
carefully combing through 50 sites’ (often confus-
ing) opt-out pages and removing their informa-
tion, there is no guarantee that another reseller
website won't pop up the next day with the same
information—or that those 50 websites won’t sim-
ply repopulate within a few months’ time. Though
we often forget—or deliberately ignore—the fact,
anonymity on the internet simply does not exist.
But perhaps more troubling is that anonymity in
our “real” lives is greatly diminished as well as a
result of what can be found online.

We do have a measure of control in one of the
digital realms of greatest risk—our own social
media accounts. A simple adage comes to mind:
Think before you post. It’s often easier said than
done. After all, some of our wittiest commentar-
ies or observations beg to be shared quickly. Even
though most people would likely admit to their
lack of anonymity in the social media space, it is
also true that many people
post and forget. Or they
believe that their social
media presence is entirely
distinct from their profes-
sional lives. Many job
candidates are horrified to
learn that their Facebook
posts are up for review just
as much as their painstak-
ingly polished resumes.

MARK LANTERMAN
is CTO of Computer

Forensic Services.
A former member
of the U.S. Secret
Service Electronic
Crimes Taskforce,
Mark has 28 years
of security/forensic
experience and
has testified in over
2,000 matters. He is
a member of the MN
Lawyers Professional
Responsibility Board.

Those seeking positions
with security clearances are
even more at risk of having
their social media presence
factor into their assessment
as job candidates. For up
and coming generations
that have used social media
for the majority of their
lives, it’s often a tough
truth to accept that once
something is “out there,”
it's never truly gone and
might affect their real lives.
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Poor social
media habits
can spawn a wide
variety of risks—and
for lawyers, these risks can
be especially damaging given the high
standards to which they are held regarding
confidentiality and privacy for clients.

Within the legal community, a poorly worded
post or an inappropriate picture can cost a firm
in more than one way. A damaged reputation
can cost a firm clients, and oversharing online
can facilitate cyberattacks, as [ have discussed
in a previous article, “Social media and manag-
ing reputational risk.” Doxxing, the process by
which personal information is gathered online—
often with the intent to maliciously disseminate
it—can start with a cybercriminal reviewing a
target’s social media pages. A seemingly in-
nocent post about going on vacation can be
invaluable in personalizing a phishing attack
or strengthening a social engineering scheme.
Anything shared online can potentially be used
to harm a firm financially, operationally, or repu-
tationally. I frequently advise people to not post
anything online that they wouldn’t want their
moms to read. It might be better to also advise
people not to post anything that they wouldn’t
want a cybercriminal to read.

Being mindful of our social media activities
can seem overbearing and perhaps a bit
paranoid. Surely, a little Tweet can’t be that
big of a deal, right? Who cares? And maybe
the majority of the time, nobody will care.

But taking responsibility for the security

of our organizations and firms requires an
acknowledgement of the risks and threats that
our digital lives present. With social media,
people often end up their own worst enemies
thanks to what they choose to share. Doxxing
isn’t always a complicated treasure hunt that
requires carefully surveying multiple reseller
websites. It can also be a quick trip to the
potential victim's Facebook page. A

“Doxxing
isn't always a
complicated
treasure hunt
that requires
carefully
surveying
multiple
reseller
websites.

It can also be
a quick trip to
the potential
victim's
Facebook
page.”
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ColleagueCorner | MEET BLAIR HARRINGTON

‘A member of a team and
part of a community’

Why did you go to law school?
I ultimately chose to go to
law school after a month-long
service learning trip I took to
South Africa while in college.
I volunteered with a non-
governmental organization
in Khayelitsha, an informal
township outside of Cape Town,
assisting with various projects,
including HIV/AIDS education
and awareness. While working
in Khayelitsha, I witnessed the
difficulties the NGO faced with
the HIV/AIDS relief funding
it received from the United
States. I was struck by the way
United States laws and policies
restricted the way the NGO
was able to utilize the relief
funding. After writing a paper
tailored to this topic and based
on my experiences, | knew I
wanted to go to law school.

[ also went to law
school because I like to read, write, problem-solve, and—most
importantly—argue. I felt this skill set would be best suited to a
career in the law, and that I would enjoy it.

How did you come to focus on employment law and
business litigation?

Trial and error! While in law school, I knew I was interested
in business litigation but had not considered employment law.
The first job I landed, however, was at a personal injury firm.
After trying it out for a few months, I knew personal injury was
not my ideal practice area. It took me a year after law school to
transition to a business litigation firm. During my time there, I
worked closely with employers, advising on and litigating em-
ployment law cases with increased frequency. [ started to enjoy
it so much that I decided to shift into a practice group focused
on employment law at Taft, Stettinius & Hollister LLP

If you had not become a lawyer, what do you think you'd be
doing for a living?

I would be a professional writer and traveler, sitting on a
beach writing my next great novel.

Even though I chose to become a lawyer, I still hope to
achieve two major bucket list items of mine: writing a novel
and living abroad again. I love to write and have concentrated
on it in the past through classes and journaling. Right now I am
focused on building my legal career but one day I want to sit
down and write a novel. In college, I studied abroad in Mendoza,
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BLAIR HARRINGTON is an
attorney at Taft, Stettinius &
Hollister LLP. Blair is a member of
Taft's employment law group and
represents employers in a broad
range of litigated disputes and
advising matters. Blair’s practice
is focused on finding the most
effective solutions for her client’s
business needs, whether inside or
outside the courtroom.

5 BHARRINGTON@TAFTLAW.COM

Argentina for six months,
and it was one of the best ex-
periences of my life. I hope to
experience the joys and chal-
lenges that come with living
abroad again in the future. If
I can write a novel while liv-
ing in a foreign country, I will
be able to cross two items off
my bucket list at once.

You've been pretty deeply involved in the bar association,
and this year you're serving as the New Lawyers Section
chair as well as a member of the MSBA Council. What are
the most valuable things you've gained from

your volunteer work with the bar?

The most valuable thing I have gained from my experience
in the bar association is being connected to, and having a voice
in, the legal profession as a whole. In private practice, you are
singularly focused on serving the needs of your clients. Being
an active member of the bar allows you to focus on the bigger
picture and address important issues facing the profession. But
the value [ get out of the bar association goes beyond that. As
the New Lawyers Section chair and an MSBA council mem-
ber, I have been a member of a team and part of a community.
These roles have also given me the opportunity to expand my
leadership skills and interact with attorneys at different stages
of their legal careers.

What do you like to do when you're not working?

I like to spend time with both friends and family outside of
work sharing meals, traveling, and staying active. [ consider my-
self a “foodie” and enjoy trying out a new recipe at home just as
much as the new hot spot in town. I also have a passion for travel
and love exploring new and old destinations both at home and
abroad. Food is also a big focus in my travels! Most of all, I like
spending time with my husband and our golden retriever, Huxley,
taking walks and going to our local coffee shop or brewery. A
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Mitchell Hamline Law Review editor in chief is first in
the nation from a blended-learning enroliment option

Missouri woman handles duties remotely and in person

BY TIM POST

mber Fitzgerald, of Washington, Missourt, is the first
editor in chief of the Mitchell Hamline Law Review to
come from the school’s blended-learning enrollment option.
Fitzgerald, 27, says her election shows that Mitchell Hamline’s
part-time, in-person/online track—the first in the nation at
an ABA-approved law school—is as rigorous as the full-time
program and offers students the same opportunities.
“It says that this program really does work and this approach
works,” she says.
The third-year student admits her election last year left her
a bit shocked, but she’s been enjoying the challenge.
“The board is fantastic,” she says. “I think we’re going to
knock it out of the park.”
One challenge that Fitzgerald is facing head-on is how to

handle the duties of editor in chief from her home in Missouri.

Her approach is similar to the way she attends law school as
a blended-learning student—she travels to campus a few times
a year and handles everything else remotely.

Fitzgerald makes the drive from Missouri for important
weekend events (she calls the more than eight-hour drive
“doable, albeit long”). She also meets with the board in person
two or three times a year when she’s on campus for the in-
person portion of her J.D. program. The rest of her duties are
handled over email, phone, and Skype. Holding meetings via
a video call isn’t just to accommodate her schedule; it allows
all members more flexibility, whether they’re on campus full
time or part time.

“We are all extremely busy with competing priorities,”
Fitzgerald says. “Being able to have a board meeting without
having to commit to making one more trip to campus is
beneficial to this board.”

Fitzgerald also works to make sure all new Law Review
associates, regardless of which program they're in, are paired
with a mentor to learn the ins and out of the publication. The
work of the Law Review is done by its associates and editors,
all Mitchell Hamline students, and includes articles of regional,
national, and international interest for attorneys, legal scholars,
and lawmakers.

Professor Michael Steenson, faculty adviser for the Law
Review, says Fitzgerald was chosen as editor in chief because
the board’s editors were “highly impressed” with her work
as an associate on the previous year’s Law Review. He says
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her election proves students in the partially online, partially

on-campus offering are as prepared as any to take on big roles.
“I have never seen distinctions between our law students,”
Steenson said. “Amber has demonstrated that there aren’t.”
Fitzgerald has wanted to be an attorney for as long as she
can remember. She says blended learning is the only way she
could attend law school and continue her full-time job as a
quality assurance manager for a health care finance company.
Fitzgerald is focusing on health law at Mitchell Hamline

and hopes to work in the health care field after she graduates

in the spring of 2020.

MITCHELL | HAMLINE
School of Law
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The Case for MDL Reform
Addressing the flaws
in a critical system

e won't say his name, but

one of your authors has a

car that makes a horrible

noise. The kind of noise
that strikes fear into the heart of any
non-savvy owner and suggests that it’s
not a question of whether the car will
blow up, but when. We can only hope
that the author in question takes his car
in before it becomes a car fire that shuts
down traffic on 35W. Multidistrict litiga-
tion (MDL), as it happens, is a lot like a
noisy car in need of a close look under
the hood.

The MDL system was designed to
coordinate and consolidate pretrial
proceedings for just and efficient case
management.! Under 28 U.S.C. §1407,
the Judicial Panel on Multidistrict
Litigation (JPML) is authorized to
transfer federal civil actions pending in
more than one district and involving
common questions of fact to any district
for coordinated and consolidated pretrial
proceedings. The JPML must determine
that transfer “will be for the convenience
of the parties and witnesses and will
promote the just and efficient conduct of
such actions.”

The MDL mechanism is highly
utilized by litigants in the 21st century,
but flaws in the system have been
exposed. This article explores (1) a brief
history of MDLs and their purpose; (2)
the MDL system’s ailments; and (3)
suggested paths to reform.

The MDL system as intended
MDLs arose from the successful pros-
ecution of antitrust laws against electrical
equipment manufacturers in the 1960s.?
Nearly 2,000 private treble-damage ac-
tions involving 25,000 claims were filed
in 35 federal judicial districts.* To manage
them, U.S. Supreme Court Chief Justice
Earl Warren appointed nine federal judges
to a Coordinating Committee for Multiple
Litigation.” The committee disposed of
the cases, primarily through voluntary
cooperation in consolidated pretrial
proceedings and through settlements.®

www.mnbar.org

Seeing wisdom in the coordination of
complex litigation, Congress in 1968 en-
acted 28 U.S.C. §1407, thereby creating
the JPML.

Aggregation of similar claims in an
MDL still retains value. Aggregation can
maximize fair and efficient case man-
agement, minimize duplication, reduce
cost and delay, enhance the prospect of
settlement, promote consistent outcomes,
and increase procedural fairness.” The
need for the MDL system is supported by
statistics demonstrating its increasingly
heavy use. Between 1968 and 2019, the
JPML considered motions for transfer in
over 2,900 groups of cases, or “dockets,”
centralizing approximately 722,146 ac-
tions or claims.® Of the dockets con-
sidered by the JPML, 1,168 motions to
transfer did not result in centralization.’

In 2019, MDL proceedings made up
more than 50 percent of the federal court
docket for the first time ever, comprising
202 MDLs pending in 46 different federal
districts, in 32 different states, and before
160 different transferee judges.'® Seventy
of the 202 MDLs (over one-third) were
product liability cases, an increase from
16 percent in 2005.!"! Of those 70 MDLs,
50 percent involved pharmaceutical
products and/or medical devices. !
Obviously, the need for the MDL system
exists, so what is the problem?

The ailments of the MDL system

Though the MDL system faces several
issues and worrisome inconsistencies, we
focus here on four of the primary prob-
lems plaguing the system.!

First, the rules governing pleadings,
discovery, motion practice, and appellate
review are often applied inconsistently.!*

Second, an abundance of meritless
claims exist in MDL actions; some
estimates indicate more than 40 percent
of claimants in an MDL are unable to
show any evidence of exposure to the
alleged harm." These meritless claims
convey false information, making it
difficult to evaluate settlement and select
meaningful bellwether cases for trial.

50% of the
2019 federal court
docket consisted of

MDL proceedings

= 1/3 of the MDL

proceedings were
product liability case

- 50% of the MDL

product liability cases
involved pharmaceutical
products and/or
medical devices
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Third, the MDL process needs to
address third-party litigation funding,
which has grown substantially in recent
years. Third-party litigation funding
presents serious issues regarding conflicts
of interests, ethical issues, potential
violations of state laws that prohibit a
disinterested party from meddling in a
lawsuit for personal gain,'® whether class
action counsel will adequately represent
the class, and whether the funder is
vested with undue influence or control
over the underlying litigation.'”

Finally, appellate review is asymmetri-
cal: While plaintiffs can immediately
appeal a motion to dismiss or a motion
for summary judgment because a disposi-
tive ruling is considered a final order,
defendants have no instant remedy for a
denial of a dispositive motion.'® Instead,
defendants must wait until a final verdict
is reached in one of the cases in the
MDL proceedings.

As MDL proceedings have increased
as a share of the federal caseload, so too
have calls for MDL reform. In August
2017, the Advisory Committee on Civil
Rules created an MDL subcommittee
to explore revisions to the FRCR The
MDL subcommittee issued a request to
the Federal Judicial Center and others
regarding proposals for amending the
FRCP to address management of MDL
proceedings. More recently, in October
2019, 45 general counsel from large
companies signed a letter to the advisory
committee supporting review of MDL
procedures. The GCs describe MDL
proceedings as having reached “a point
of crisis.”"

Popular paths to reform
Proposals for reform are numerous;
here, we focus on a few of the most pop-

ular. In August 2017, Lawyers for Civil
Justice (LCJ) formalized a request to
the advisory committee asking members
to consider various amendments to the
FRCP2 The proposed reforms included
adding “master complaints” and “master
answers” to acceptable pleadings identi-
fied in FRCP 7, amending FRCP 26 to
account for early-screening techniques
and third-party litigation financing,
and creating a vehicle for interlocutory
review of pretrial motions via FRCP 54.
In its request to the committee, LC]
suggested that amending FRCP 7 would
address concerns surrounding MDL
pleadings.?! Master complaints combine
and refine common allegations within
a single document that invites a cor-
responding master answer. FRCP 7 does
not formally recognize or regulate master
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complaints or answers despite their
widespread use in MDL proceedings. In
the absence of formal FRCP acknowl-
edgement, some courts have declined
to treat master complaints/answers as
pleadings. This is particularly trouble-
some when it comes to deciding pretrial
motions under, for example, FRCPs 8, 9,
and 12. These rules apply specifically to
pleadings, and MDL litigants are denied
some of the traditional protections of the
FRCP when courts decline to recognize
master complaints/answers as plead-
ings. Consequently, FRCP 7 should be
amended to formally recognize master
complaints and answers as pleadings.

Early screening techniques represent
another area of potential MDL reform,
since defense counsel regularly employ
these tools to establish the existence or
dearth of evidence underlying a plain-
tiff’s claims. Such tools include plaintiff
fact sheets? (PFS), defendant fact sheets
(DFS), and Lone Pine orders,” and
their use is widespread in discovery. In
2019, at the direction of the advisory
committee, the Federal Judicial Center
conducted a study on the use of PFS and
other case management tools in MDL
proceedings.?* Between 2008 and 2018,
PFS were ordered in 57 percent of all
MDL proceedings and in 87 percent of
proceedings with more than 1,000 total
actions.” LC] identified this area as
“lo]ne of the FRCP’s most visible and
important failures in the MDL context.”
To formally recognize the utility and
ubiquity of these tools, FRCP 26 should
be amended to require early disclosure
of evidentiary support for factual and
injury-related allegations in consolidated
proceedings.?® Doing so would provide
uniformity among PFS, DFS, and Lone
Pine orders already utilized in MDL
proceedings.

Third-party litigation similarly
implicates FRCP 26 as an opportunity
for MDL reform. The business of lead
generation is booming and has drawn the
attention (and ire) of several organiza-
tions, including the American Medi-
cal Association and the Federal Trade
Commission.?” Lead generators profit by
producing as many mass tort plaintiffs
as possible. But verifying the merits of
these claims is a murky business, one
that is challenged by competing interests
in financial gain. Amending FRCP 26 to
require disclosure of third-party litigation
financers would provide transparency to
courts and parties so that both discovery
and potential settlement value may be
appropriately adjusted. Transparency
would also help counter the insinuation

that a high number of plaintiffs implies
defendant guilt. Plaintiffs would ben-
efit from such an amendment as well;
indeed, such an amendment to FRCP
26 could help plaintiffs with legitimate
claims avoid an “unjust dismissal of their
own claims hidden amongst the non-
meritorious and fraudulent ones.”?

Interlocutory review is another area
of proposed reform receiving increased
attention. An amendment to FRCP 54
would address the issue of inconsistent
access to interlocutory review by
permitting parties to seek appellate
review of material rulings.?’ In 2019,
the advisory committee considered
whether to draft such an amendment.*®
Judge Robert Dow, the head of the MDL
subcommittee, observed that “a court
rule or legislation are the only available
means” for accomplishing opportunities
for interlocutory appellate review of
MDL court rulings.’! Material rulings
might include (among others) Daubert
motions, preemption motions, decisions
to proceed with a bellwether trial, and
any ruling that the FRCP do not apply
to the consolidated proceedings.”
Expanding immediate access to appellate
review would lead to more just and
consistent results, provide guidance to
future parties and courts, and facilitate
timely case resolution without needlessly
wasting resources.

In conclusion, fix your car, stop slow-
ing down to ogle those who don’t make
good automotive choices, and get ready
for some revolutionary MDL reform. It is
coming. A

HANNAH R. ANDERSON
specializes in product
liability and mass tort
litigation at Faegre Drinker.
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Faegre Drinker associate, is
a product liability and mass
tort litigator specializing in
drug and device defense.
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raditionally, due to the fact

that lawyers cannot be re-

stricted by mnon-compete

agreements, attorney com-

pensation has been a major
part of the glue that kept lawyers tied to
their firms and vice versa. Inertia, un-
certainty, and reluctance to assume the
risks of leaving the firm without the next
steady paycheck in view have also acted
as incentives for lawyers to remain at
their current firms, even if the compen-
sation system was less than ideal. Some-
times “If it ain’t broke, don’t fix it” is a
good strategy, especially when it comes to
attorney compensation.

But since before the end of the 20th
Century, long-term loyalty on the part
of lawyers and firms has become a thing
of the past.! Given its demise, and the
elimination of the concomitant rewards
of seniority and increased compensation
for length of service in the firm, attorney
compensation models are continuingly
changing, a shift further complicated by
the recent question of pay transparency.
As a result, attorney compensation is un-
dergoing some profound and rapid chang-
es. Since compensation models by their
nature reinforce the values and culture of
the law firm and its lawyers, the handling
of attorney compensation is evolving as
values change. And in some cases, the old
compensation models are slowing giving
way to new ones.’

Attorney compensation can serve
any number of purposes in a law firm,
including to:

O reflect the law firm and attorneys’
culture and value;

O reward producers who generate
revenue for the firm;

O return to the owner their “risk
and reward” investment in the firm;
O redistribute revenues to
accomplish firm goals and values;
O rouse and reward work incen-
tives, team incentives, and business
development incentives; and

O recruit new attorneys, both
associates and partners, to the firm.

The actual compensation model
employed at a law firm may change over
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time as the values and purposes that inform
attorney compensation change. Currently,
there are six or so basic compensation
models, from the “black box” (no pay
transparency and compensation amounts
set by a management committee)
to complete pay transparency with
360-degree attorney and staff input in
both job performance and compensation.
The latter approach is a new development
in attorney compensation and merits a
bit more discussion before summarizing
the various compensation models and
concluding with a few pros and cons of
each plan.

Enter the next generation of lawyers,
which is rethinking the “hows and whys”
of attorney compensation by using more
state-of-the-art business compensation
models to set the attorneys’ paychecks
and determine how to reward contribu-
tions to the firm’s culture and values.
One major topic of interest is pay trans-
parency in law firms. This trend is being
influenced by tech companies that have
upended business as usual by embracing
pay transparency, which has resulted in
an increase in productivity and perfor-
mance, especially among top performers,
as well as in firm hiring.?

As David Burkus, a proponent of pay
transparency, notes:

The idea of sharing salaries tends
to make people uncomfortable, and
privacy concerns quickly follow.
However, research suggests that pay
secrecy may actually lower overall
employee performance and produce
more distress in the workplace. In
my new book, Under New Manage-
ment, I look at the research on the
effects of pay secrecy and sharing
salaries, and the findings are very
supportive of transparency.

While fear is probably the main rea-
son that firms are reluctant to adopt pay
transparency, Burkus argues that fear is
beginning to melt away thanks in part
to more robust research on pay transpar-
ency and new regulations on pay equity
in many states.’ Yet pay transparency is
not the panacea for productivity that

some would argue. Todd Zenger, in a 2016
Harvard Business Review (HBR) article
entitled “The Case Against Pay Transpar-
ency,” cautions that pay transparency may
reinforce what the business studies al-
ready demonstrate that people tend to do:

Widely publicizing pay simply re-
minds the vast majority of employ-
ees, nearly all of whom possess ex-
aggerated self-perceptions of their
performance, that their current pay
is well below where they think it
should be. Transparency creates an
expanded playground for our com-
parisons, potentially heightening
our attention and obsession with
it and elevating the negative emo-
tions and behaviors that result.®

[tis easy to see how self-aggrandizement
and its effects play out in many law firms.
Being aware of this tendency among
attorneys as a profession should help
when realistically evaluating individual
attorney compensation in light of others
in the firm.

Moreover, top-to-bottom pay trans-
parency can be a stronger motivator than
simply offering peer disclosures of com-
pensation, since it encourages those as-
piring to move up in the firm.” As a recent
HBR article pointed out:

The effect of knowing manager
salary was more substantial for em-
ployees who learned about the pay
of managers who were only a few
promotions away, whose shoes they
could realistically aspire to fill. We
find that, when the boss is fewer
than five promotions away, for each
10% increase in the perceived sal-
ary of the boss, employees spend
4.3% more hours in the office, send
1.85% more emails, and sell 4.4%
more. We also found that, after re-
alizing that these managers get paid
more, employees became more op-
timistic about the salaries they will
earn themselves five years in the fu-
ture. On the other hand, we found
no effects on effort, output, or sal-
ary expectations when the employ-
ees learned about managers several
promotions away (e.g., an analyst
learning about C-suite salaries).
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There is a caveat, though. While
employees seemed perfectly ca-
pable of handling this vertical in-
equality, they did not handle hori-
zontal inequality nearly as well.®

In short, it seems that for now the vi-
ability and effectiveness of pay transpar-
ency, especially in law firms, remains an
open issue.

It matters, too, that advances in tech-
nology have made moving law practices
easier today than ever before. Law firms
of the past may have been less transparent
about compensation because they were
not as concerned about lawyers actually
packing up all of their paper files and trying
to find a new office. Today, however, a law-
yer leaving a law firm only really needs a
computer and a cell phone. Attorneys can
easily access client files, meet with clients
through video calling services like Zoom,
and often do not even need a permanent
office space. Younger lawyers who feel left
out today are in a better position to grab
their computer and start their own remote
firm than attorneys who were locked into
a physical office. Thus, firms would be
wise to consider whether increasing trans-
parency might prove beneficial in keeping
younger lawyers from leaving.

Finally, the use of frequent, brief,
personal check-ins by management can
greatly reduce attorneys’ anxiety sur-
rounding job performance and compen-
sation reviews. Research has shown that
even something as simple as “How you
doing?” or “How can we/I support you?”
can greatly impact a person’s feeling of
“belonging” at the law firm.” Simply put,
investing in your attorneys so that they
feel a genuine sense of belonging is cru-
cial to being competitive in the market-
place in the next decade.

What didn't seem to matter for
belonging?

Face time with senior leadership
that wasn’t personal. Being invited
to big or external events or presen-
tations by senior leaders, as well as
being copied on their emails, was
simply less meaningful to employ-
ees when it came to feeling a sense
of belonging. '
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No real surprises here. Personal rela-
tionships, even in brief check-ins, matter
much more than well-intentioned over-
tures from senior management.

Today, attorney compensation mod-
els run the gamut from a primary focus
on the individual lawyer to a team or
firm-wide focus; from an objective sys-
tem using only fee revenue factors to a
totally subjective system using both bill-
able and non-billable factors; and from
no pay transparency to full pay transpar-
ency—including, in some cases, not only
evaluating each attorney’s contributions
to the firm, but allowing all attorneys to
participate in setting each other’s final
compensation for the year.

[s fee generation (billings and receipts)
on client files the primary or sole consid-
eration when setting an individual attor-
ney’s compensation? Or is it only one of
many factors used in setting the compen-
sation, along with such non-billable items
as marketing, CLE, business develop-
ment, attorney self-development, etc.? In
the end, it is important for the attorneys
who are determining compensation to be
clear with all of the attorneys what factors
are being used to set each attorney’s final
compensation.

The various plans used to set at-
torney compensation usually fall with-
in one of the following categories.

The black box/subjective model

The “black box” is the least transpar-
ent of all compensation models, since
the management committee sets the
compensation for each attorney and no
one outside the management committee
knows what any other attorney received
or the factors that figured in the decision.

The advantages of this model lie in its
simplicity and finality. Only the manage-
ment or compensation committee mem-
bers know everyone’s compensation, and
the management committee’s decision
is usually final and non-appealable. This
model is problematic if the attorneys do
not trust firm management, and attorneys
who do not agree with their total com-
pensation for the year have little recourse

other than leaving the firm. While it may
help to keep “kvetching” about the com-
pensation of others to a minimum, it usu-
ally falls short as a competition motivator
among attorneys. Still, a number of large
law firms continue to use this model.
This system can lead to frustration and
confusion for attorneys who feel like the
“goal post is moving.” For example, an
attorney with a consistent book of busi-
ness that brings in just about the same
amount from one year to the next may
become upset if bonuses vary without ex-
planation. If it is not clear what factors
were looked at in determining the com-
pensation, then an attorney might feel
the management committee was unfair or
the process was arbitrary and capricious.
This may well lead to an attorney mov-
ing to a firm where the factors are more
clearly defined at the start of the year.

The lock-step model

The lock-step compensation model
has been used in a number of large law
firms to compensate associates and part-
ner attorneys at the same specified lev-
els based upon tenure and seniority and
without regard to merit or production.
It allows for complete transparency be-
cause each attorney knows where he
or she falls within the firm’s seniority.
One primary advantage of this model is
that client matters are more likely to be
handled by the attorneys in the firm most
competent to handle the matter; contrast
this with the incentives of a 100 percent
eat-what-you-kill compensation model
(described below). One disadvantage is
that attorneys who are major rainmak-
ers or who are driven to seek productiv-
ity rewards will likely feel held back and
inadequately rewarded. For example, an
associate with five years at the firm who
believes he produced more or was a more
important member of his team might feel
discouraged by the fact that all fifth-year
associates receive the same compensa-
tion. Some large firms have fixed this
concern by using exceptions that award
extra bonuses to those that the manage-
ment committee feels went above and
beyond. Others have elected to use a
multi-factor model, as discussed below.
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The finder/minder/grinder model

This approach rewards those who gen-
erate and maintain clients over those who
simply work the files. It employs some set
percentage formula for each category, such
as 10 percent to the originator, 15 percent
to the responsible or relationship attor-
ney, and 75 percent to the attorneys who
work on the client matter, after deduct-
ing a percentage of firm overhead from all
gross receipts. The overhead percentage is
usually determined based upon historical
data, which is trued up at the end of the
firm’s fiscal year, and may or may not in-
clude any partners’ base salaries.

This model usually has some element
of disclosure and transparency. If the at-
torney has an issue about whether he or
she should be the originator or responsible
attorney on a client matter, the manage-
ment committee is the final arbiter of all
disputes. This usually means that each
attorney is provided with firm-wide or at
least department-wide data regarding pro-
ductivity, receipts, and write-downs and
write-offs so that each attorney can know
how their compensation was determined.

The primary disadvantage of this
model is that unless some net profits are
set aside to reward non-billable contribu-
tions to the firm, then productivity, bill-
ings, and receipts override all. This can
sometimes morph into the next compen-
sation plan, the eat-what-you-kill model.

The eat-what-you-kill model
“Eat-what-you-kill” rewards the indi-
vidual’s work on her own client matters
or work she brought into the firm. It is a
siloed method of attorney compensation,
rewarding or punishing each attorney
based upon the receipts paid to the firm
on that attorney’s client files. If the firm’s
overhead is narrowly limited to fixed ex-
penses and customary accounts payables
incurred in the ordinary course of busi-
ness, the EWYK model will exclude other
staff and attorneys’ non-receipt-based
solo or team contributions to the law firm.
In short, this model undervalues the
central question of “what is the glue that
keeps this firm together?” If it is only the
individual’s receipts that matter—and
even more critically, if each attorney is
rewarded for only those client matters
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the attorney works on—then an attorney
may be tempted to refer work to an at-
torney outside the firm instead of cross-
marketing within the firm. If the attorney
refers work that could be handled by the
firm to another firm (that is, to an attor-
ney who is likely to reciprocate by sending
work back to that individual attorney),
the firm suffers at the expense of the in-
dividual attorney’s gain. A true EWYK
approach can quickly erode firm loy-
alty and culture. Thus, many firms have
moved to a multi-factor model for com-
pensating attorneys—one that uses both
billable and non-billable factors in decid-
ing each attorney’s final compensation.

The multi-factor model

Multi-factor approaches use any num-
ber of agreed-upon factors in setting in-
dividual partner and associate compen-
sation. These factors can number as few
as four or five (e.g., origination, billings,
mentoring, marketing, etc.) to as many as
12 or more. Here are a few factors cur-
rently being used by firms, as noted by
Joel A. Rose in his article on new trends
in partner compensation:

O client origination;

O client retention;

O quality of work product/
timeliness;

O partner productivity;

O seniority;

[ firm management and leadership;
O compliance with firm policies;
O personal relationships and
teamwork;

O partner participation in firm
activities/functions;

O lawyer development and
delegation of work;

O professional and community
activities."

The advantage of the multi-factor
compensation model is that the manage-
ment committee and the firm as a whole
can allocate different percentages to each
factor and adjust those percentages over
time to reflect the firm’s values and goals.
The primary criticism of this model is
that what might appear at first blush to
be a more objective compensation model

than the old black box still involves many
subjective judgments. It is, after all, still a
matter of management’s judgment as to
how an attorney’s job performance and
behavior fall within the categories the
firm uses. Still, a multi-factor compensa-
tion plan usually allows the attorneys to
feel in the end that their compensation
supports the law firm’s culture, values,
and mission.

This structure also permits the firm
to create and promote a culture that
encourages lawyers to buy in and stay
with the firm long-term. In the end, if the
lawyer feels connected to the firm, she is
more likely to continue with the firm. This
connection to the culture of the firm may
be a much more important factor than
whether individual attorneys feel that they
have been paid exactly what they want.

The full transparency (and full
transparency coupled with a
360-degree review) model

The full transparency model is com-
ing into its own in the 2Ist Century
with the next generation of managing
partners. There are two varieties. Va-
riety One is full disclosure of all factors
used to determine total compensation as
well as all final payments made to each
attorney, both associates and partners.
But only the management committee or
senior partners are involved in setting
the amounts of final compensation. The
advantage of the full transparency model
is that each attorney knows where he or
she stands in comparison to their seniors,
peers, and juniors and will have a sense
of what financial rewards are possible if
he or she is motivated to achieve those
results. This model can be a motivator, as
well as providing clarity with respect to
the firm’s valued competencies.

Variety Two, less used among law
firms, has the added element that every
attorney evaluates, discusses, and plays
a role in determining each other’s final
compensation for the year (sometimes
using a 360-degree review or similar
evaluation tools). This evaluation is then
used to determine each attorney’s com-
pensation based upon his or her job per-
formance and ability to further the firm’s
agreed-upon objectives and goals.
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The 360-degree!? overlay focuses on
online and interview-based reviews from
all attorneys and staff who work with
the attorney. While there remains some
disagreement in the marketplace as to the
effectiveness of 360-degree reviews, John
Behr argues in his recent HBR article
“Getting the Most Out of 360-Degree

Reviews”:

[T]hese tools are only effective if
the feedback is kept confidential,
respondents are encouraged to be
candid, and everyone is transparent
about the purpose behind the 360."

But the 360 needs to be customized
to reflect the particular law firm’s ethos,
values, and brand. For law firms that rely
on the more common business strategic
plan using vision, mission and values,
these should be integrated into the 360.
There are many 360-degree review tools
available online for management to use,
but the key, as Behr points out, is that
the 360-degree review “should never be

delivered in a vacuum.”" There needs to
be appropriate context and support for
the attorney to process and develop an
action plan. This can be accomplished
best by using the information to build a
feedback loop between management and
the attorney. Finally, for some firms and
especially with key attorneys, the use of an
outside consultant may be most beneficial
for both the firm and the individual
attorney.

In the end, attorney compensation
plans reflect the values and culture of the
firm. There is no right or wrong way to
structure attorney compensation. It is a
balancing act between a firm’s bottom-line
business goals and its cultural aspirations.
For some, the balance might lean toward
the importance of keeping the rainmakers
happy. In other firms, building and retain-
ing a connected culture might be viewed
as more important. At the end of the day,
a firm is usually best advised to consider
what it wants for its attorneys. If it feels

like the firm is not moving in the right di-
rection, maybe a change to the compen-
sation structure could provide a needed
boost. But before making a change, a firm
should conduct research by asking other
firms with different structures what they
like and dislike about their set-up.

Management committee members
and those setting compensation should
be slow to adopt another law firm’s model
without getting input—and, more impor-
tantly, buy-in—from most, if not all, of
the attorneys in the firm. The firm’s com-
pensation model rewards and motivates
specific and measurable attorney behav-
ior and allows management to recognize
through pay those who are contributing
to help the law firm better support its staff
and attorneys and better serve its clients.

A firm should also consider whether
a change in the transparency of
compensation might benefit the firm in
reaching its goals. If retaining younger
lawyers and forging a connected culture
are important, then more transparency
may prove useful.
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An introduction to
the Minneapolis 2040
Comprehensive Plan

By Steven P. Katkov AND JON SCHOENWETTER

There has long been a consensus among researchers that
single-family zoning is bad for housing affordability, bad
for the environment, and bad for racial justice.

— Richard Kahlenberg
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inneapolis is now engaged

in the most ambitious ur-

ban planning experiment in

American history—at once
hailed as a promising step to combat
rising housing expenses and decried as
bulldozing the idyllic American neigh-
borhood. Regardless of sentiment, on
January 1, 2020, Minneapolis rezoned
approximately 70 percent of its land area
in one fell swoop.! For this, the massive
Minneapolis 2040 Comprehensive Plan is
responsible.? Though the plan has many
facets, this article focuses on the zoning
code revisions and offers an early assess-
ment of the potential impact for afford-
ability and the built environment.
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Zoning history

Prior to the 20th century, landown-
ers enjoyed virtually complete autonomy
over their real property. Landowners
could, of course, consent to restrictions by
yielding to informal incentives or drafting
private covenants.” But the only means
of restricting offensive uses was common
law tort remedies based on nuisance and
trespass doctrines. Once sufficient to en-
sure orderly living, the failure of these
doctrines to combat the ills of increasing
urbanism and the industrial revolution
led social reformers and elected officials
to whittle away at freedom of ownership
with restrictive legislation and rulings.

Initial movers included Washington,
D.C., which enacted height restrictions
in 1899, and Los Angeles, which cre-
ated residential districts in 1908. New
York City is often cited as the first to
employ comprehensive zoning, with the
enactment of, among other restrictions,
“wedding-cake” setback requirements
responsible for the iconic tiered look of
the Chrysler and Empire State buildings.*
In 1916, only eight American cities em-
ployed some form of zoning ordinance.’

The desire to zone quickly exploded
and, 20 years later, achieved near ubig-
uity with some 1,254 cities employing it
in one way or another, evincing a clear
preference for single-use properties and
the primacy of the single-family home.®
The US Supreme Court weighed in on
the discussion as early as 1909, holding in
the case of Welch v. Swase’ that building
height restrictions were a constitutional
exercise of the police power and laying
the foundation for broad police power ex-
ercise over land use in 1915 in Hadacheck
v. Sebastian.® With the landmark Village
of Euclid v. Ambler Realty Co. decision in
1926, the Court unequivocally stamped
land-use controls with a resounding seal
of constitutional approval.’

Economic, racial, social, and political
theories abound, each seeking to explain
why land use restrictions developed the
way they did. The authors submit that
the most compelling explanation is the
rise of modern transportation infrastruc-
ture. Prior to the last century, most peo-
ple had little choice but to walk to work
and, not surprisingly, favored seeing their
immediate neighborhoods develop com-
mercially. Accordingly, our cities were
largely a patchwork of uses with homes
and businesses in the same area.

Many of the justifications that under-
lie modern zoning districts arose natu-
rally because of the limited mobility of
the workforce. The immense inconve-
nience and expense of non-foot travel
kept higher densities localized. Further,
the most noxious of uses—industrial—
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naturally aggregated around the docks
and railyards. Accordingly, distance both
caused and insulated naturally occutring
residential enclaves.

The early 20th century saw mass pro-
liferation and economization of trolley
systems, passenger buses, and, most im-
portant of all, the automobile. The ur-
banite was increasingly free to live in one
area and work in another. Trucks similarly
unchained industrial structures from the
docks and railyards. Enticed by the lower
cost of land and liberated by transit, de
facto “residential” areas came under as-
sault by the higher densities."

As people began to live and work in
different areas, the development incen-
tive that existed in the live-work neigh-
borhood began to erode. Now the home-
owner was able to support downzoning
without risking economic ruin. The pros-
pect that an unsavory use could invade
a residential neighborhood and depress
home values became real. Accordingly,
the homeowner had clear economic in-
centives to re-confine industrial, com-
mercial, and high-density residential
back to the transit corridors they had pre-
viously occupied. Consequently, zoning
codes created zoning districts, dividing
the city into areas with similar uses. They
provided buffers and transitions between
districts with dissimilar uses, such as in-
dustrial and residential.!!

Affordable housing crisis

Our cities are the product of these
zoning practices, and simple intuition in-
dicates that they have had something to
do with making our housing so expensive.
The growing evidence suggests that (1)
the lowest-income renters increasingly
outnumber the supply of units they can
afford, (2) low-rent stock in most metro-
politan areas has declined substantially
since 2011, and (3) housing affordability
has dropped from 77.5 percent in 2012 to
56.6 percent in 2018.!? This issue seemed
to reach a breaking point in 2019, when a
flood of new legislation and ideas around
housing peppered the public discourse
to an unprecedented degree.® Last year,
two states enacted rent control measures
to stem the tide of unaffordability among
renters.'*

While affordable housing means dif-
ferent thing to different people, the HUD
definition of “housing with monthly costs
that are no more than 30 percent of a
household’s income” is a decent place to
start. To the average Minneapolitan, this
breaks out to approximately $1,400 per
month for housing-related expenses.” In
December 2019, the median sales price
of a residential property (condominium,
townhouse, single-family, new or used,

any size, any price) in Minneapolis was
$280,000, up approximately $40,000
from two years earlier.'® While more ex-
pensive, this home is still “affordable” for
the average Minneapolitan.!”

45%

of metro-area renters

are “cost burdened,”
meaning that they spend
more than 30 percent
of their pre-tax
household income on
housing expenses.

The rental market is somewhat dif-
ferent. The average monthly rent is over
$1,500,'8 but this figure is slightly mislead-
ing, as the market is highly segmented in
terms of product. For example, the Star
Tribune reported the average monthly
rent for a two-bedroom apartment to be
$1,847, while the average one-bedroom
unit could be had for $1,253." Accord-
ingly, the consumer has some control
over whether the housing choice they
make will be affordable. Regardless, the
National Association of Home Builders
reports that 45 percent of metro-area
renters are “cost burdened,” meaning
that they spend more than 30 percent
of their pre-tax household income on
housing expenses.”’ The 30-percent-of-
income-standard, while imperfect and
no stranger to controversy, presents a real
and significant problem for Minneapolis
residents.?!
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Minneapolis 2040 is clearly not just
about the “average” Minneapolitan. In-
deed, the plan operates on a more expan-
sive idea of affordability: to enable those
with less skills and wealth to access the
tremendous economic synergies of the
Minneapolis area. The ability of Min-
neapolis 2040 to serve those residents
who may make less than 30 percent of
the area median income (AMI) has been
called into question.”® Currently, the
30th percentile AMI for a single-member
household is $21,000; for a four-member
household, $30,000. Affordability for
these households means housing-related
expenses of less than $525 and $750 per
month, respectively. Between 2011 and
2017, the Minneapolis-St. Paul Met-
ropolitan Area lost 35.5 percent of its
$800-and-under rental stock, and as
such, it's clear that affordable housing
is not occurring at rates commensurate
with economic reality.?

The subject is so complex that Gov.
Mark Dayton convened a nonpartisan
task force in December 2017 to develop
solutions to alleviate Minnesota’s
housing challenge. The Governor’s
Task Force on Housing identified six
major themes suggestive of a healthy,
affordable housing market, and its final
report includes no fewer than 30 action
steps aimed at increasing both housing
choice and affordability across its 70
pages.?® The report affirms that the state’s
building code and regulations need to
be transformed to “encourage innovation
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without  sacrificing safety and quality
standards.”®" An important driver in the
cost of housing in Minneapolis is simply
the cost of construction; for a variety of
reasons, home construction costs are
simply too high in Minnesota to make
meaningful progress in this regard.?

Nuts and bolts

Aiming to help reverse this trend,
Minneapolis has made a bold declaration
through a usually mundane event. By
statute, Minnesota cities are required to
adopt and update a “comprehensive plan”
every 10 years.”” The most recent itera-
tion is Minneapolis 2040, adopted by the
City Council on October 25, 2019 and
made effective January 1, 2020.

Minneapolis 2040 has 14 goals:
. eliminate disparities;
. more residents and jobs;
. affordable and accessible housing;
. living-wage jobs;
. healthy, safe, and connected
people;
. high-quality physical environment;
. history and culture;
. creative, cultural, and natural
amenities;
9. complete neighborhoods;
10. climate change resilience;
11. clean environment;
12. healthy, sustainable, and diverse
economyj;
12. proactive, accessible, and
sustainable government; and

Ui Lo —
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14. equitable civil participation
system.

By far the most-discussed of these is goal
3, affordable and accessible housing—
specifically, the allowance of triplexes on
formerly single-family lots. At its core,
Minneapolis 2040’s revisions amount to
a simple upzoning of residential property.
Prior to Minneapolis 2040, the city’s most
restrictive zoning, R-1, permitted only
one single-family detached structure per
parcel. Now, this same zone will accom-
modate, as of right, three-family attached
structures. While simple in concept, its
implementation is complex.

On November 13, 2019, Mayor Jacob
Frey approved zoning code revisions re-
sponsive to Minneapolis 2040.*° The pri-
mary revisions are definitional in nature,
with “Three-Family Dwelling” largely
replacing prior references to single- and
two-family items: Three-family dwellings
are now permitted in R1-R6 zones.’! Aside
from this global modification, the revi-
sions have also coopted variance changes
to meet the new three-family dwellings.**
Specifically, Minneapolis may now:

1. grant minimum width variance for
three-family dwellings located on
lots 40 feet or less in width;*

2. grant a variance for new enclosed
storage requirements;** and

3. grant a variance for curb-cut
requirements.>
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The revised code also relaxes many
existing restrictions in favor of greater
density. Some of these changes, like ad-
justing the per-dwelling minimum lot
size requirement, necessarily follow the
permission for three-family dwellings.*
Perhaps the most striking change is the
abolition of off-site parking requirements.
Under the revised code, single-, two-,
and three-family dwellings need only pro-
vide 200 square feet of enclosed storage,
which may or may not be used to house
vehicles.’” Also relaxed are the minimum
width requirements, from 20 feet to 18
feet,® and, for many lots, the hard-cover
requirement, from 60 to 65 percent.”

Also noteworthy is the new front yard
setback mechanic.® While the revised
code maintains the existing front yard
setbacks, it provides for an adjustment
pursuant to new Sections 546.160(b)
and (c). This mechanic allows for reduced
front yard setback where the average
front yard setback of the majority of resi-
dential structures on the same block-face
are less than the required distance, pro-
vided certain other conditions are met.*!
This starkly contrasts with the old code,
where front yard setback increased where
the immediately neighboring homes were
set further back than required.

The revised code also provides for
converting existing single-family homes
into three-family dwellings.? Of note,
fire escapes and stairs to walk-up units
are permitted on the rear exterior of the
building (or may be enclosed within).
Mechanical boxes must be located on
the side or rear of the building and street-
facing materials must be comparable to
the existing ones. Notably, developers
will be permitted to convert already non-
conforming single-family structures to
three-family dwellings.*

As revolutionary as these changes are,
much of the existing regulatory scheme
with which developers and homeowners
are familiar remain in place and, impor-
tantly, Minneapolis did not create one
universal residential zone. Accordingly,
the differing bulk, yard, and setback re-
quirements still apply to all development.
For example, the same three-family
dwelling will have to abide by a 25-foot
front yard setback on an R1 property and
a 15-foot one on an R4 property. In short,
develop-ability will vary based on the ex-
isting “R” classifications.* Specifically:

1. The design standards remain
constant for single-, two-, and
three-family dwellings.*

2. Height restrictions remain at
25 feet.

3. Rear yard setbacks remain at 5 or 6
feet depending on the R zone.*
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4. Side yard setbacks remain at 5 to
12 feet depending on lot size.*

5. Minimum gross floor area remains
at 500 square feet for each
dwelling unit.*

6. Minimum lot width remains at 50
to 40 feet depending on R zone.™

7. Maximum floor area remains at

.5x or 2,500 feet.’!

Finally, the revised code provides sev-
eral clarifications regarding egress win-
dows,” window area requirements,” and
entranceways.”* While the last of these
communicates a preference for a shared
front entrance, the revised code permits
separate entrances, even where two of
the three entrances are located on the
side of the structure.”

“In time we can

reasonably expect
triplex units to be
more affordable than
comparably finished and
located single-family
homes.”

Lack of building code revisions

As indicated previously, the new
three-family dwelling presents significant
changes for Minneapolis. But Minneapo-
lis 2040 has not produced any meaningful
liberalization in building restrictions. De-
velopers will have to abide by the height
restrictions and lot line setbacks with
which they are familiar. Most important-
ly, three-family dwellings are not eligible
for the height increase mechanism avail-
able to single- and two-family dwellings.*
The only notable liberalization is that
developers will no longer have to provide

off-street parking, though they will have
to provide a 10 x 20 foot storage facility
instead. No specific revisions to the build-
ing code have materialized as of the date
of this article, but should be forthcoming
this year and beyond.

Long-term policy considerations

The evidence suggests that single-
family zoning has contributed to the
pattern of ever-increasing housing costs
in many American cities. New housing
stock has historically either been pushed
to neighboring exurbs, increasing auto-
mobile emissions and traffic congestion;
or it’s been foisted upon poor, minority
communities with the effect of gentrifi-
cation and displacement. This result is
by no means unique to Minneapolis but
rather is a national phenomenon, where
most metropolitan land area is devoted
specifically and exclusively to the single-
family home.”

Historically, government has enjoyed
a number of options to address afford-
able housing. First, government controls
building codes and land use restrictions.
To the extent that authorities require
more expensive building practices (e.g.,
Minnesota’s failed residential sprinkler
system requirement), housing will likely
be more expensive. A similar outcome
can be expected where authorities enact
zoning ordinances favoring light density.
Second, government provides housing
subsidies directly to consumers. Such sub-
sidies increase the consumer’s purchasing
power, making more of the existing hous-
ing stock affordable. Section 8 vouchers
are a prominent example. Third, govern-
ment participates directly in the housing
market by constructing units and then
renting them at sub-market rates. The
Minneapolis Public Housing Author-
ity is one such example. As an operator
of nearly 6,000 public housing rental
units—including apartment buildings,
single-family homes, townhomes, and
senior apartment complexes in Minne-
apolis—it attempts to address affordable
housing directly. Finally, government can
institute rent control policies that restrict
the amounts that landlords can charge.
California and Oregon, where rent in-
creases are now capped, respectively, at 5
and 7 percent annually, are examples.

Each of these avenues to affordability
comes with consequences. Removing re-
strictions may lead to greater profits rather
than cheaper houses. Rent subsidies mere-
ly mask the underlying affordability issue
for recipients. Public housing tends to ag-
gregate poverty. Rent control discourages
development and pushes housing else-
where. What is clear amidst this sea of un-
intended consequences is that our society
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needs to pull these levers differently if the
affordable housing crisis is to be amelio-
rated. Seen in this light, Minneapolis 2040
is certainly a refreshing initiative.

Theoretically, Minneapolis 2040 paves
the way for greater housing supply, which
should reduce housing costs. Socially, it
promises to reduce racial
segregation and promote
access to high-opportunity,
low-crime  neighborhoods.
Environmentally, it provides
consumers the option to se-
lect smaller living footprints
and shorter commute times.
While these anticipated ben-
efits are largely speculative
today, it is clear that forg-
ing ahead to more decades
of omnipresent downzoning
policies is no longer a viable
option.*

Looking forward

As a whole, it is difficult
to find a single revision to the
Zoning Code that will make
developing residential prop-
erty more difficult or expen-
sive. Indeed, the only item
that adds to the developer burden is a
new tree-density requirement.”’ Accord-
ingly, it is easy to conclude that Minne-
apolis 2040 is more development-friendly
than many of its critics have insisted. Yet
we also have substantial justification for
concluding that, over time, the liberaliza-
tion of restrictive single-family zoning will
create more affordable housing.

Setting aside limited developments
in the last decade, a strong case can be
made that we live under the most restric-
tive, down-zoned regimes in the nation’s
history. These restrictions contribute to
costs that, according to the National As-
sociation of Home Builders, account for
25 percent of the sticker price on new
single-family homes.*® There is undebat-
able merit in zoning and building codes
that promote quality of living, health, and
safety. Today’s big question is not whether
our codes meet these goals, but whether
they are detrimentally excessive. Minne-
apolis 2040 answers affirmatively. Indeed,
if the plan stands for anything, it’s that we
can no longer ignore the value of supply-
driven solutions as part of an effective
regulatory system.

It is, however, unlikely that the triplex-
es contemplated by Minneapolis 2040
will be, in and of themselves, “afford-
able” housing units. Indeed, the authors
believe it would be unrealistic to expect
new triplexes in Minneapolis for less than
$250,000 per unit in the existing market-
place. To the extent that this upzoning
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initiative does impact area affordability, it
will take time.

In the near term, the authors expect
that upzoning will have little tangible
impact on affordability. Indeed, a recent
study in Auckland, New Zealand re-
vealed that upzoning actually increases

the cost of housing as existing lots are
repriced according to their new devel-
opment value.®! Following these results,
Minneapolis’ single-family lots with older,
smaller homes will see noticeable price
increases as developers compete for initial
triplex pads.®

These triplexes will likely serve two
demographics—first, young profession-
als looking to secure more space who are
either unwilling to forego the ease-of-
use that flows from professional property
management or unprepared to purchase a
single-family home; and second, existing
homeowners who are looking to right-size
their living footprint but are unwilling
to accept high-density living. Neither of
these groups is among the “less well-off”
demographics that Minneapolis 2040
clearly aims to fight for.

As the market for triplexes begins to
mature, there is ample reason to believe
these initial price increases will be offset
by the growing availability of housing
stock. First, triplex residents become
removed from the marketplace. In
sufficient numbers, this will help readjust
vacancy rates back to historic levels and
give landlords more incentive to reduce
rents. Second, it is expected that many
new triplex residents will be moving
from existing single-family homes.
This will assist the existing homes in
“filtering down” and, given sufficient
numbers, becoming viable candidates for
triplex redevelopment themselves.®> Most

promisingly, Minneapolis 2040 offers
to bring down housing costs in affluent
areas and allow more people to access
the localized opportunities there. This
objective is something that traditional
programs, such as the Low Income
Housing Tax Credit or Housing Choice
Voucher  System, have
struggled to do. Indeed, a
2012 RAND study found
that only 10 percent of
housing created through
the LIHTC program, and
7 percent under the choice
voucher  program,  are
located near low-poverty-
rate schools.%

It is simply true that sub-
ject to structure, quality,
and location, large houses
on big lots cost more to buy
or rent than smaller ones.
Though it’s necessarily still
hypothetical, simple math
suggests that the oppor-
tunity to replace a single
unit with three dwelling
spaces militates in favor
of increasing the available
housing stock. So in time
we can reasonably expect triplex units
to be more affordable than comparably
fin-ished and located single-family
homes. By permitting Minneapolitans to
go smaller, Minneapolis 2040 offers a
previously un-available way to reduce
housing costs. While it’s clearly not a
panacea for our city’s housing crisis, it
is a step that, in conjunction with
other measures, will aid in the cure.® A
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As a whole, it is difficult to find a single revision to the Zoning Code that will make

developing residential property more difficult or expensive. Indeed, the only item

that adds to the developer burden is a new tree-density requirement.
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1985 and 2013].”). https://s3.amazonaws.
com/media.hudson.org/files/publications/
AffordableRentHousing2017.pdf

% Hickey, at 4.

% For those new to the discussion of duplex
and triplex construction on single-family
lots, the idea is neither novel nor recent. As
early as the 1980s, the town of Chester, New
Hampshire battled this very issue with an
enterprising developer, Raymond Remillard.
Chester had a zoning ordinance, in effect
since 1985, that provided for a single-family
home on a two-acre lot, a duplex on a three-
acre lot and excluded multi-family housing
from all five zoning districts. Remillard owned
23 acres and tried for 11 years to obtain a
permit to construct a multi-unit housing
complex primarily for low- to moderate-
income families. He ultimately succeeded in
his quest when the New Hampshire Supreme
Court struck down Chester’s exclusionary
zoning ordinance as unconstitutionally
restrictive, evincing a clear prejudice “for
people who can afford a single-family home
on a two-acre lot or a duplex on a three-acre
lot.” See Britton v. Town of Chester, 595 A.2d
492 (N.H. 1991).
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BLE holds hearing
on admission of
foreign-trained

lawyers

n February 5, 2020, the Min-

nesota Board of Law Examin-

ers conducted a public hear-

ing to discuss the issue of
admitting lawyers with foreign legal edu-
cation. In advance of this meeting, the
board received and reviewed 15 written
comments submitted by individuals in re-
sponse to the board’s request for input on
this issue.!

John Koneck, the chair of the Rules
and Professional Conduct Committee,
and Doug Peterson, the board president,
commenced the meeting by thanking the
parties who had submitted comments and
confirming that the board is genuinely
interested in this issue and mindful both
that the world is increasingly connected
and that applicants from other countries
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have the potential to increase the diver-
sity of the bar. Over the course of the
two-hour conversation that followed, the
board heard from individuals who had
asked to present, as well as other attend-
ees. Many of these individuals described
their reasons for selecting Minnesota law
schools for their LL.M. programs and their
desire to be admitted in Minnesota. Pre-
senters also noted the ways that a diverse
and robust legal profession will benefit cli-
ents throughout Minnesota and positively
impact Minnesota’s position in the global
market. The comments from presenters
reinforced the reasons the board is com-
mitted to studying this complex issue and
the interest the board has in exploring a
pathway for well-qualified foreign educat-
ed applicants to pursue admission.

By way of background, in 2010, the
board filed with the Supreme Court a
comprehensive report studying the issue
of non-ABA legal education, including
foreign education.? The Court requested
the report in response to a petition filed
in 2009 by four Minnesota lawyers who
sought a pathway for admission without
an ABA degree. The board noted in the
report that the issue of foreign education
is complex. The complexities of evaluat-
ing foreign education include:

1. Differences in the basis for
the legal education, including
common law, civil law, religious
law, customary law, or a mixture of
legal systems.

2. Undergraduate versus graduate
studies for law and the curriculum
of the foreign law school.

3. Differences in whether an exami-
nation is required to practice in the
foreign jurisdiction and whether an
applicant is required to be licensed
to practice.

Notably, there is significant variance in
how other U.S. jurisdictions approach the
issue.’?

In August 2011, following submission
of the board’s comprehensive report, the
Court amended Rule 4A(3) to include
a provision for graduates of non-ABA-
accredited U.S. law schools to sit for
the Minnesota bar examination if they
have practiced for five of the last seven
years in another U.S. jurisdiction. The
Court did not expand the rule to permit
foreign educated graduates to sit for the
bar examination at that time. The board
advised the Court that it would continue
to review the issue. Over the past eight
years, the board has received a handful of
inquiries from foreign-educated lawyers
interested in licensure in Minnesota.
The board has also met with foreign-
educated lawyers interested in having
the board review this issue further and
make additional recommendations to the
Court.

At the public hearing, some speak-
ers advocated for an LL.M. degree from
an ABA-approved law school in the
U.S. in order to sit for the bar exam. A
number of states impose this additional
requirement on foreign-educated law-
yers. The committee asked presenters
for additional input on how such a rule
could be structured. At present, only
JD degree programs, not LL.M. degree
programs, are accredited by the ABA.*

www.mnbar.org



There is no uniformity among ABA-
approved law schools concerning what
combination of courses is required to
achieve an LL.M. degree and many LL.M.
programs are focused on a specific subject
matter, such as compliance, federal taxa-
tion, or criminal law. There is currently
no nationally recognized standard for an
LL.M. or other educational program that
would offer training on the basics of U.S.
law or the U.S. legal system. There is also
no international accreditation agency
or any other recognized standard that is
comparable.

A number of compelling circum-
stances work together to present the
board with another opportunity to study
this issue: access to justice concerns; the
changing global marketplace for legal ser-
vices; an ever-increasing diversity in the
legal profession as more doors are open
and our world becomes more mobile; and
the continued interest of the legal com-
munity in this issue.

Specifically, the board is considering
the following:

whether licensure in another
U.S. jurisdiction should be re-
quired (as is required by 10 U.S.
jurisdictions);

whether to require licensure in
the foreign country in which the
lawyer obtained their law degree (as
is required by 16 U.S. jurisdictions);

whether an educational
equivalency determination should
be made (as is required by 18
U.S. jurisdictions), and if so, how
to accomplish that; and

what impact, if any, an LL.M.
should have on the determination,
since there is no body that
accredits LL.M. degrees (five U.S.
jurisdictions consider completion
of an LL.M program sufficient to
permit applicants to sit for the
examination without meeting
additional requirements).

As next steps, the committee will bring
the discussion back to the full board for
further action. Individuals interested in
this issue may follow the board’s activities
on the Board of Law Examiners’ website
(www.ble.state.mn.us). Individuals inter-
ested in providing additional input on
this issue are welcome to submit written
comments to the Board of Law Examin-
ers, Attn: Douglas Peterson, Board Chair,
180 E. 5th Street, Suite 950, MN 55101

or emailed to ble@mbcle.state.mn.us.

www.mnbar.org

U hetps:/www.ble.mn.gov/minnesota-
board-of-law-examiners-seeks-com-
ments-related-to-foreign-legal-education/

% hetps: /fwww.ble.mn.gov/wp-content/
uploads/2019/11/Report-BLE-Report-
and-Recommendation-Legal-Education-
Standard-for-Admission-to-the-Minne-
sota-Bar- 1.pdf

3 Additional information on require-
ments in other jurisdictions may be
found in the National Conference
of Bar Examiners’ Comprehensive
Guide to Bar Admission Require-
ments — 2019 at http://www.ncbex.
org/assets/BarAdmissionGuide/NCBE-
CompGuide-2019.pdf

+Standard 313 of the ABA Standards
and Rules of Procedure for Approval
of Law Schools 2019-2020 states that
the program cannot interfere with the
ability of the law school to “operate in
compliance with the Standards and to
carry out its program of legal educa-
tion.” Interpretation 313-1 states,
“Acquiescence in a degree program
other than the J.D. degree is not an
approval of the program itself and,
therefore, a school may not announce
that the program is approved by the
Council.” https://www.americanbar.org/
content/dam/aba/administrative/legal
education_and_admissions_to_the_bar/
standards/2019-2020/2019-2020-aba-
standards-chapter3.pdf

EMILY
ESCHWEILER is
the director of
the Minnesota
Board of Law
Examiners, Board ¥
of Continuing AT,
Legal Education, the Board of Legal
Certification, and the Office of Lawyer
Registration. Eschweiler earned her law
degree from the University of Minnesota
Law School.
EESCHWEILER@MBCLE.STATE.MN.US
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CRIMINAL LAW

JUDICIAL LAW

M Tribal authority: Tribal officer has
authority to detain and expel from
reservation a non-Indian suspected of
violating Minnesota law on reservation.
Appellant drove to a hospital on the Red
Lake reservation to pick up his brother.
Red Lake officer Bendel was present
and saw appellant arrive. Officer Bendel
noted a number of indicia of intoxication
and administered a PBT, which revealed
a BAC of 0.121, and additional field
sobriety tests, which appellant failed.
Officer Bendel then placed appellant in
handcuffs, Mirandized him, and placed
him in the back of the squad car. Officer
Bendel drove appellant to the reserva-
tion boundary, where appellant was
transferred to Beltrami County Deputy
Roberts. Deputy Roberts also observed
indicia of intoxication upon taking cus-
tody of appellant, drove him to the jail,
and read the implied consent advisory.
Appellant consented to a breath test,
which reported a BAC of 0.11. Appel-
lant argued he was unlawfully arrested by
Officer Bendel, because Officer Bendel
was not a “peace officer” for purposes
of the DW1I statute. The district court
denied appellant’s suppression motion
and, after a stipulated facts trial, found
appellant guilty of DWI. The Minnesota
Court of Appeals affirmed, finding Of-
ficer Bendel’s actions lawful.

The Supreme Court also affirms.
The court points to federally recognized
Indian tribes’ power to exclude persons
deemed undesirable from tribal lands,
which includes the power to restrain
and eject those who disturb the public
order on the reservation. Also, under
this authority, “[w]here jurisdiction to
try and punish an offender rests outside
the tribe, tribal officers may exercise
their power to detain the offender and
transport him to the proper authorities.”
Duro v. Reina, 495 U.S. 676, 697 (1990).
Officer Bendel detained, investigated,
and ejected Thompson pursuant to
this recognized tribal authority. Thus,

appellant’s detention was lawful. State
v. Thompson, 937 N.W.2d 418 (Minn.
1/15/2020).

SAMANTHA FOERTSCH
Bruno Law PLLC
samantha@brunolaw.com

STEPHEN FOERTSCH
g Bruno Law PLLC
A Y stephen@brunolaw.com

EMPLOYMENT & LABOR LAW

JUDICIAL LAW
M Labor arbitration; benefits partial
remand on plant shutdown. A denial
of a motion by a labor union to require
arbitration following the company’s
announcement of a closing manufactur-
ing plant was allowed, in part, by the
8th Circuit. The lower court’s denial
of a motion to compel arbitration was
upheld with respect to early retirement
benefits, which are exclusively subject
to statutory claims under the Employ-
ees & Retirement Income Security Act
(ERISA), but arbitration was allowed on
the issue of the manner in which plant
benefits would be affected by the plant
closure. Therefore, the case was partially
remanded to permit arbitration on the
effects of the shutdown. The decision,
written by Justice James Loken of Min-
nesota, permitted the case to proceed
to arbitration with respect to the effects
of the plant shutdown, but claims for
retirement benefits must be pursued in-
dependently under ERISA. International
Union, et al. v. Trane U.S., Inc., 936
E3d 1031 (8th Cir. 1/10/2020).

I ERISA; disability benefits denied.

An employee was denied contravention
of disability benefits after exhausting
medical illness benefits. The 8th Circuit
Court of Appeals upheld the termina-
tion of benefits, following the end of
mental illness benefits, because of a lack
of disabling physical condition. Miller .
Hartford Life & Accident Ins. Co., 944
E3d 1006 (8th Cir. 12/16/2019).

www.mnbar.org
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I USERRA; termination upheld.

A retired U.S. Army serviceman lost his
termination appeal under the federal
Uniform Services Employment and Re-
employment Act (USERRA), 38 U.S.C.
§4301, et seq. The 8th Circuit affirmed
a lower court ruling that the claimant’s
mandatory status was not a “motivat-
ing factor” in the decision by his private
sector employer to fire him. McConnell
v. Anixter, Inc., 944 E3d 985 (8th Cir.
12/13/2019).

I Wage loss; preemption claim re-
jected. The Minnesota Supreme Court
upheld the Minneapolis minimum wage
law, which incrementally raises the level
to $15 over a period of time. Affirming
two lower court rulings from Hennepin
County District Court and the Min-
nesota Court of Appeals, the Supreme
Court unanimously rejected a claim that
the measure, which is similar to the one
going into effect in St. Paul, is preempted
by the Minnesota mini-Fair Labor Stan-
dards Act (FLSA), Minn. Stat. §177.23.
Graco, Inc. v. City of Minneapolis,
925N.W.2d 262 (Minn. Ct. 1/22/2020).

I Teacher license; revocation upheld
for unreasonable discipline of students.
The Minnesota Professional Educator
Licensing & Standards Board (for-
merly known as the Board of Teaching)
properly revoked a teacher’s license on
grounds that the teacher improperly and
unreasonably disciplined students while
working as a teacher at an elementary
school. The court of appeals upheld a
decision by an administrative law judge,
rejecting two claims of procedural errors
in preventing the teacher from introduc-
ing testimony from an investigator and
allowing the hearing to exceed the scope
of the notice. In re teaching license of
Ewvans, 2020 WL 132172 (Minn. Ct.
App. 1/13/2020) (unpublished).
MARSHALL H. TANICK
E‘;’ Meyer, Njus & Tanick
mtanick@meyernjus.com

FAMILY LAW

JUDICIAL LAW
B Minor child name change. The
Minnesota Supreme Court held that in
matters involving a name change ap-
plication for a minor child by an unmar-
ried mother, notice to a biological father
does not need to be completed. Merely
having a known biological father does
not trigger the notice requirement under
the name change statute. To require

www.mnbar.org

proper notice, there must be a legally
recognized father. The Supreme Court
viewed comparable statutes, and directly
addressed the court of appeals’ reason-
ing in deciding that the “holding-out”
presumption of the Minnesota Parent-
age Act cannot apply at the time of birth.
Moreover, the Supreme Court reasoned
that the Legislature could not intend to
give biological fathers more rights at the
time of a future name change of a child
than they enjoyed at the time of the
birth of that child, absent the biological
father taking some additional step to
adjudicate their legal status as father. In
the Matter of the Application of J.M.M.
O/B/O Minors for a Change of Name,
__ NW2d ___ (Minn. 2020).

AMY M. KRUPINSKI

4 Collins, Buckley, Sauntry & Haugh, PLLP
akrupinski@cbsh.net
FEDERAL PRACTICE

JUDICIAL LAW

M Personal jurisdiction; certiorari;
Minnesota Supreme Court. The United
States Supreme Court granted certiorari
and will review two decisions (one from
the Minnesota Supreme Court) finding
Ford subject to specific personal jurisdic-
tion. The two cases were consolidated.

The Minnesota case arose out of an
accident in Minnesota involving a car
that was not purchased in Minnesota,
and Ford contends that it should not be
subject to personal jurisdiction because
the plaintiff’s claims do not “arise out
of or relate to” its activities in Minne-
sota. Bandemer v. Ford Motor Co., 931
N.W.2d 744 (Minn. 2019), cert granted,
___S.Ct.__ (2020); Ford Motor Co.
v. Montana Eighth Judicial Dist. Ct.,
443 P3d 407 (Mont. 2019), cert granted,
_S.Ct__ (2020).

M Improper removal; forum defendant
rule. While it acknowledged that the
weight of authority from other courts
holds otherwise, the 8th Circuit relied
on its prior decisions in holding that a
violation of the forum-defendant rule is
a jurisdictional defect and not a “mere
procedural irregularity” subject to waiver.
Holbein v. Baxter Chrysler Jeep, Inc.,
E3d __ (8th Cir. 2020).

I 28 U.S.C. §1920; costs not taxable may
be awarded as attorney’s fees. While it
reversed a district court’s award of post-
age and delivery expenses and certain
expert expenses as taxable costs under
28 U.S.C. §1920, the 8th Circuit noted
that certain nontaxable costs can be
properly treated as a component of at-
torney’s fees under fee-shifting statutes.
Johnson v. Charps Welding & Fabricat-
ing, Inc.,  E3d__ (8th Cir. 2020).

M Fed. R. Civ. P. 12(c); consideration of
documents outside the pleadings. Judge
Brasel determined that an email ex-
change not attached to or incorporated
in the complaint could be considered in
support of a motion for judgment on the
pleadings without converting that mo-
tion to a motion for summary judgment,
citing decisions considering exhibits
attached to the answer “under certain
circumstances.” Cortec Corp. v. 572415
B.C. Ltd. d/b/a Innoplast Machinery,
2020 WL 206380 (D. Minn. 1/14/2020).

M Impact of motion to dismiss on timing
of responsive pleading; dispute over
redactions. Magistrate Judge Menendez
held that defendants’ filing of a motion
to dismiss tolled their deadline to file a
responsive pleading, including counter-
claims, under Fed. R. Civ. P 12(a) (4).

In the same order, Magistrate Judge
Menendez also criticized defendants’ re-
dacting of portions of otherwise relevant

Social Security Disability
Claims and Appeals

Ficek Law Office, P.C.

4650 Amber Valley Parkway | Fargo, ND 58104
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text messages, and ordered them to pro-
duce the text messages in their entirety
or, in the alternative, to produce any text
message containing a search term as well
as 10 text messages on either side of each
responsive text message. Management
Registry, Inc. v. A.W. Cos., 2020 WL
468846 (D. Minn. 1/29/2020).

M Request for expedited discovery
denied following denial of motion for
preliminary injunction. Having denied
plaintiff’s request for a preliminary
injunction in a purported trade secrets
case, Judge Brasel also denied its request
for expedited discovery, finding that it
would not serve the purposes for which
expedited discovery is usually granted.
Cambria Co. v. Schumann, 2020 WL
373599 (D. Minn. 1/23/2020).

I CAFA; amount in controversy. Where
plaintiffs commenced an action in the
District of Minnesota alleging juris-
diction under CAFA, Judge Tostrud
dismissed that complaint for failing to
plausibly allege the required amount in
controversy, plaintiffs amended their
complaint in an attempt to address this
issue, and defendant moved to dismiss
the amended complaint, Judge Tostrud
found that plaintiffs’ CAFA theory re-
quired counting the claims of purported
class members who lacked standing or
required speculation “not tethered to
any plausible factual basis.” Plaintiffs’
amended complaint was dismissed with-
out further leave to replead. Penrod .
K&N Eng’g, Inc., 2020 WL 264115 (D.
Minn. 1/17/2020).

M Forum selection clause; forum non
conveniens; Fed. R. Civ. P. 14. While
acknowledging the lack of judicial ef-
ficiency, Chief Judge Tunheim granted a
third-party defendant’s motion to dismiss
on the basis of forum non conveniens in
accordance with a forum selection clause
that permitted litigation only in Ramsey
County District Court, finding that the
forum selection clause had “priority”
over third-party claims brought pursuant
to Fed. R. Civ. P 14. United Fire & Cas.
Co. v. Weber, Inc., 2020 WL 335360 (D.
Minn. 1/21/2020).

M Fed. R. Civ. P. 62(c); stay of injunc-
tion pending appeal denied. Rejecting
plaintiffs’ argument that the settlement
agreement underlying the motion was
not an injunction subject to stay under
Fed. R. Civ. R 62(c), Judge Frank found
that the orders that followed the settle-
ment agreement were “plainly injunc-
tive in nature,” but denied defendants’
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motion for stay pending appeal, finding
that three of the four relevant factors
favored the plaintiffs and that the fourth
factor was neutral. Jensen ex rel. Jensen
v. Minn. Dept. of Human Rights, 2020
WL 550209 (D. Minn. 2/4/2020).

B3 J0SH JACOBSON
= Law Office of Josh Jacobson
- joshjacobsonlaw@gmail.com
IMMIGRATION LAW

JUDICIAL LAW

M Inadmissibility and public charge
grounds: An update. On 8/14/2019,
the Department of Homeland Security
(DHS) published its final rule amending
regulations addressing inadmissibility, on
public charge grounds, of foreign nation-
als seeking admission or adjustment of
status. The rule was scheduled to go
into effect on 10/15/2019. 84 Fed. Reg.,
41,292-508 (8/14/2019). https:/fwww.
govinfo.gov/content/pkg/FR-2019-08-14/
pdf/2019-17142.pdf

As noted in the November issue of
Bench & Bar, litigation ensued across
the nation that involved various states
(i.e., New York, Washington, Virginia,
Colorado, Delaware, Illinois, Maryland,
Massachusetts, Michigan, Minnesota,
Nevada, New Jersey, New Mexico,
Rhode Island, California, Maine, Or-
egon, Commonwealth of Pennsylvania,
and the District of Columbia), organi-
zations, and individual plaintiffs. On
10/11/2019, the U.S. District Court in
the Southern District of New York issued
a nationwide order enjoining and re-
straining the government from “enforc-
ing, applying or treating as effective, or
allowing persons under their control to
enforce, apply, or treat as effective, the
Rule” until such time as the order is
terminated and the rule goes into effect.

On 1/27/2020, the Supreme Court is-
sued a stay of the 10/11/2019 nationwide
injunction, thereby allowing the final
rule to go into effect pending disposition
of the appeal before the Court of Ap-
peals for the 2nd Circuit Court. The sole
exception was an injunction issued in the
state of Illinois, which was allowed to re-
main in place. Department of Homeland
Security, et al. v. New York, et al., 589
uUsS. (2020). https://www.suprem-
ecourt.gov/opinions/19pdf/19a785 j4ek.pdf

On 1/30/2020, USCIS announced that
the final public charge rule will go into
effect, with the exception of the state of
[llinois, for those relevant applications
or petitions postmarked or electronically

filed on or after 2/24/2020. https://www.us-

cis.gov/news/news-releases/uscis-announces-
public-charge-rule-implementation-following-
supreme-court-stay-nationwide-injunctions

M Reinstatement statute precludes
attack on validity of removal order. On
12/27/2019, the 8th Circuit Court of
Appeals denied the petition for review of
the Department of Homeland Security’s
reinstated prior order of removal, finding
that it lacked jurisdiction to consider the
petitioner’s arguments over the validity
of his underlying removal order. “Section
1231(a)(5) creates a streamlined process
for reinstating prior removal orders,

and it authorizes the Attorney General
to reinstate a prior removal order after
finding that an individual has illegally
reentered the United States following
removal or voluntary departure pursu-
ant to a removal order.” Lara-Nieto

v Barr, No. 18-2232, slip op. (8th Cir.
12/27/2019). https://ecf.ca8.uscourts.gov/
opndir/19/12/182232Ppdf

M Petitioner failed to raise a valid con-
stitutional claim or question of law in
relation to BIA's cancellation denial. On
12/27/2019, the 8th Circuit Court of Ap-
peals held that the Board of Immigration
Appeals (BIA) did not err when finding
the petitioner had failed to satisfy his
burden to demonstrate that his children
would suffer an “exceptional and ex-
tremely unusual hardship” should he be
removed to Mexico and they accompany
him. Ultimately, the petitioner failed

to raise a valid constitutional claim or
question of law, thus denying the court
jurisdiction to review the BIA’s denial

of his cancellation of removal applica-
tion. Apolinar v. Barr, No. 18-2722, slip
op. (8th Cir. 12/27/2019). hetps://ecf.ca8S.
uscourts.gov/opndir/19/12/182722Ppdf

B No showing of past persecution on
a protected ground. On 12/11/2019,
the 8th Circuit Court of Appeals held
that the Board of Immigration Appeals
(BIA) did not abuse its discretion when
it denied the Guatemalan petitioners’
request for humanitarian asylum, given
that they failed to prove past persecu-
tion on a protected ground. Mejia-Lopez
v. Barr, No. 18-3651, slip op. (8th Cir.
12/11/2019). https://ecf.ca8.uscourts.gov/
opndir/19/12/183651Ppdf

ADMINISTRATIVE ACTION
Il USCIS notice of H-1B registration
process implementation. On 1/9/2020,
the Department of Homeland Security
published registration requirements for pe-
titioners seeking to file H-1B petitions on
behalf of cap-subject foreign nationals for

www.mnbar.org
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fiscal year 2021. Key points taken from the
notice are: 1) The initial H-1B petition
registration period will begin 3/1/2020;

2) petitioners, including those eligible

for the advanced degree exemption, will
first be required to register with USCIS
before being able to properly file an H-1B
cap-subject petition; 3) USCIS intends
to close the initial registration period on
3/20/2020 and will announce the actual
end date on its website; 4) following the
end of the initial registration period,
USCIS will undertake the initial selection
process, with those being selected then
eligible to file an H-1B cap-subject peti-
tion during the associated filing period.
85 Fed. Reg. 1176-77 (1/9/2020). hetps://
www.govinfo.gov/content/pkg/FR-2020-01-
09/html/2020-00182.htm

R. MARK FREY
Frey Law Office
rmfrey@cs.com

INTELLECTUAL PROPERTY

JUDICIAL LAW
M Punitive damages and deceptive
trade practices pleading standards.
Judge Tunheim recently adopted the
magistrate’s report and recommendation
denying defendants’ motion to dismiss
and motion to strike punitive damages
claim. Management Registry, Inc. (MRI)
alleged that A.W. Companies, Inc. and
three individuals stole MRI’s custom-
ers, clients, employees, and databases
following failed negotiations to acquire
MRTU’s staffing services companies. MRI
sued defendants for, inter alia, breach of
contract, fraud, deceptive trade practic-
es, and tortious interference. Defendants
moved to dismiss the Second Amended
Complaint and to strike the punitive
damages claim. Defendants argued that
MRTI’s attempt to add a punitive dam-
ages claim did not comply with Min-
nesota’s statutory procedure for adding
punitive damages. Minnesota Statute
§549.191 requires a plaintiff, subsequent
to filing the civil action, to move a court
for permission to amend the pleadings to
add a punitive damages claim. The mag-
istrate found that Minn. Stat. §549.191
was incompatible with the Federal Rules
of Civil Procedure and applied Rule 15’s
plausibility standards when reviewing
the allegations. Because the magistrate
adopted a reasonable interpretation of
Minn. Stat. §549.191, no clear error
occurred. The court further reviewed
defendants’ challenge to MRI’s deceptive
trades practices act claim. Defendants
objected that claims under the Minneso-
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ta Deceptive Trade Practices Act (Minn.
Stat. §325D.44) fall under the height-
ened pleading standards of Fed. R. Civ.
P 9(b), but the magistrate reviewed this
claim under the pleading standards con-
tained in Rule 8, rather than Rule 9(b).
The court sustained the objection to
proper pleading standard and reviewed
the claim under Rule 9(b) standards.
MRI adequately pleaded its deceptive
trade practices claim, including alleging
future harm. The findings of the report
and recommendation were accordingly
adopted. Mgmt. Registry, Inc. v. A'W.
Cos., No. 17-5009, 2020 U.S. Dist. Lexis
15513 (D. Minn. 1/30/2020).

M Trade secrets: Denied injunction
against former employee. Judge Brasel
recently denied plaintiff Cambria Compa-
ny LLC’s motion for preliminary injunc-
tion and request for expedited discovery.
Cambria sought an injunction to bar its
former employee, Adam Schumann, from
working at his new employer, Dal-Tile
Tennessee, LLC, a subsidiary of Mohawk
Industries, Inc. Mr. Schumann worked
for Cambria for 10 years, including in his
final position as assistant plant super-
intendent. In October 2019, Mohawk
hired Schumann to be its director of
countertop operations. His first day was
12/23/2019—after his non-compete
expired. Cambria sought assurances that
Mt. Schumann would not disclose Cam-
bria’s confidential information. Mohawk’s
assurances were deemed inadequate.
Cambria filed the lawsuit alleging Mr.
Schumann would inevitably disclose
confidential information and trade secrets
he learned while employed at Cambria in
violation of his confidentiality agreement
and in violation of state and national
trade secrets laws. The court considered
Cambria’s likelihood of success on its
trade secrets claims. To succeed on a
trade secret claim, a plaintiff must prove

the existence of trade secrets and (inevi-
table) disclosure of said trade secrets. For
the present motion, the court accepted
that Cambria had trade secrets but found
that Cambria had failed to identify them
with sufficient specificity. Cambria’s
description of its trade secrets shifted
between the briefing and oral argument,
making Cambria’s trade secrets a “shifting
target.” The court then considered the
inevitable-disclosure doctrine. Minnesota
courts and the 8th Circuit have neither
accepted nor rejected the doctrine,
though decisions in the District of Min-
nesota have applied it. To succeed at the
preliminary injunction stage, Cambria
must prove “a high degree of probability
of inevitable disclosure.” Cambria did

not meet this burden. Accordingly, the
preliminary injunction was denied. The
request for expedited discovery to build a
record before the preliminary injunction
hearing was denied, as the parties built

a robust record without such discovery.
Cambria Co., LLC v. Schumann, No. 19-
cv-3145, 2020 U.S. Dist. Lexis 11373 (D.
Minn. 1/23/2020).

JOE DUBIS
Merchant & Gould
jdubis@merchantgould.com

REAL PROPERTY LAW
JUDICIAL LAW

M Homeowners’ association claims un-
timely under statutes of limitation. After
discovering problems with the HVAC sys-
tems in units throughout one building in
2014 and in the units in a second building
in 2015, and providing notice and a
demand for repair in 2015, the homeown-
ers’ association sued the developer, the
general contractor, and a mechanical
subcontractor in 2015, asserting claims
for negligence, breach of implied warran-
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ties, breach of contract, and breach of
statutory warranties. A certificate of oc-
cupancy was issued in November 2003 for
the first building and in October 2004 for
the second building. Deeds for the earli-
est units were delivered, and occupancy
began, before 2005, but some units were
not sold or occupied until later.

The defendants moved for summary
judgment on all claims, arguing they
were untimely. The district court granted
the motion, and the court of appeals af-
firmed in part and reversed in part. The
Supreme Court decided that each unit in
a condominium building is not entitled
to its own warranty date under Minn.
Stat. §§327A.01-.08; rather, the entire
building was subject to a single warranty
date, held to be the date when the first
unit owner occupied a unit or took title
to a unit. Thus, because the first deeds
for units in both buildings were granted
before 2005, the statutory claims as-
serted in 2015 were untimely for all the
units. Further, the Supreme Court held
that the Minn. Stat. §541.051, subd.

1(a) statute of repose based on substan-
tial completion of construction (with

the certificate of occupancy serving as
“powerful evidence” of the same) begins
running for a building or project when

it may be turned over to the person who
hired the entities doing the construc-
tion for the purpose for which it was
intended. Thus, the two buildings were
separate improvements, with separate
dates of substantial completion, and the
common law claims for both build-

ings were untimely. Village Lofts at St.
Anthony Falls Ass’n v. Housing Partners
III-Lofts, LLC, No. A18-0256, 2020
WL 220074 (Minn. 1/15/20) (https://
mn.gov/law-library-stat/archive/supct/2020/
OPA180256-011520.pdf ).

M Variance denial affirmed. Property
owner Calm Waters sought a variance

to subdivide one plot into four parcels of
differing sizes—two that would be less
than 20 acres, and two that would not
abut a public road. The township’s zoning
ordinance prohibited lots of less than 20
acres and required lots to abut public
roads. The town board denied the vari-
ance and the landowner sued, asserting
that the township lacked authority to
zone its land because it was shoreland,
with regulation preempted by Minn. Stat.
§§103E201-.227, and that the denial
was arbitrary and capricious. The district
granted the township summary judg-
ment. The Minnesota Court of Appeals
held that townships have the authority
to zone land that is also subject to the
county’s shoreland management controls
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and a township’s deference to the coun-
ty’s shoreland management controls does
not preempt it from also imposing more
restrictive regulations on shorelands.
Further, the court of appeals decided
that the record did not include evidence
that the owner faced practical difficul-
ties in complying with the lot size and
frontage requirements, so the town-
ship’s decision to deny the variance was
reasonable. The court also held that the
district court properly decided that the
comprehensive plan was presumptively
valid, despite the fact that the only copy
of the comprehensive plan was marked
as a draft from the early 1980s, and the
two local newspapers from the time did
not publish public notice of adoption of
the final plan. Finally, the court of ap-
peals decided that the district court did
not abuse its discretion in denying a mo-
tion to compel discovery. Calm Waters,
LLC . Town of Kroschel, No. A19-
0614, 2019 WL 6837002 (Minn. App.
12/16/19) (unpublished) (https://mn.gov/
law-library-stat/archive/ctapun/2019/
OPal90614-121619.pdf ).

M Only the petitioner in property tax
valuation appeal can provide mandatory
disclosures. Petitioner Avis leases space
at the Minneapolis-Saint Paul Interna-
tional Airport, which is owned and oper-
ated by the Metropolitan Airports Com-
mission (MAC). Lessees at the airport
are subject to property tax as if they were
the owners of the property. See Minn.
Stat. §272.01, subd. 2(a). Avis filed a
petition challenging Hennepin County’s
valuation of the property it leased. Since
it was income-producing property, Avis
was required to provide specific man-
datory disclosures under Minn. Stat.
§278.05, subd. 6. Avis provided Henne-
pin County with certain rent calculations
and information. The tax court held
that Avis’s disclosures were insufficient,
as they omitted information related to
concession fees and minimum annual
guarantees, and dismissed the petition.
As part of annual informal disclosures
from MAC, Hennepin County actually
had this additional information in its
possession. The Minnesota Supreme
Court, in a 4/3 decision with a strong
dissent, affirmed the dismissal. Citing

its recent Wal-Mart Real Estate Bus. Tr.

V. County of Anoka, 931 N.W.2d 382
(Minn. 2019) decision, the Court held
that the concession fees and minimum
annual guarantees were income attribut-
able to the property, and that disclosure
was thus mandatory. Further, in a case

of first impression, the Supreme Court
held that Minn. Stat. §278.05, subd. 6

required that the petitioner itself must
provide all mandatory disclosures, and
that production by a third party does not
comply with the statute. Avis Budget
Car Rental LLC . County of Hennepin,
No. A19-0886  N.W2d  (Minn.
1/15/2020).

M Court affirms summary judgment due
to failure to comply with property tax
payment requirements of Minn. Stat.
§541.02 against a claimant seeking title
to 52% of a separately assessed parcel.
Plaintiff Brian Domeier claimed title to
portions of two separately assessed tax
parcels (described as the west and east
parcels) owned by defendant St. Paul
Park Refining Co., LLC. Minn. Stat.
§541.02 includes a requirement that un-
der certain circumstances a party claim-
ing title through adverse possession must
have paid property taxes on the property
at issue for a period of at least five years.
It was undisputed that the plaintiff

had not paid any property taxes on the
disputed property. The court noted that
case law has “generated some confusion”
as to whether this requirement applies
when a claimant seeks to adversely
possess only a portion of a separately
assessed parcel. It cited past cases which
had held this requirement applies when
a claimant seeks “all or substantially all
of an assessed tract or parcel.” In this
case, the plaintiff sought title to 52% of
the area of west parcel, and 5.32% of
the east parcel. The defendant argued
that plaintiff’s statement in his prayer
for relief that he owns “some or all” of
the disputed parcels is an admission that
is fatal to his claim. Plaintiff detailed

the specific areas in the parcels which
were at issue in his deposition and on
survey. The court held that under notice
pleading, and because pleadings are to be
construed liberally, the language in plain-
tiff’s pleading was not an admission that
he sought title to “all or substantially all”
of the parcels. The court affirmed sum-
mary judgment on the claim to the west
parcel, finding that 52% was sufficient to
trigger the property tax payment require-
ment of Minn. Stat. §541.02. It reversed
the district court as to the east parcel,
finding that 5.32% was insufficient. St.
Paul Park Refining Co. LLC v. Domeier,
No. A19-0573, NW2d___ (Minn.
Ct. App. 02/03/2020).
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M Finder's fees paid by institutional
investors on behalf of acquisition
targets may not qualify as ordinary and
necessary business expenses under
Section 162. A key take-away from a
recent memorandum opinion: Inves-
tors should structure acquisition finder’s
fee and service transaction agreements
carefully to ensure that the ordinary and
necessary business expense deductions
under Section 162 are preserved. A mere
transfer of the liability from the acquirer
to the target and subsequent payment
by the target of the fee was not enough
to sustain the deduction in this case. As
a practical measure, institutional and
other investors interested in acquisitions
may sign agreements in advance of target
identification and transaction comple-
tion, as in Plano Holdings, LLC v. Com-
missioner. The Ontario Teacher’s Pension
Plan (OTPP) signed a finder’s fee agree-
ment with the company that suggested
Plano to OTTP as an acquisition candi-
date, even though no service or benefit
was conferred on Plano. Upon the ac-
quisition of Plano, OTTP transferred the
liability to Plano, which paid the finder’s
fee and took the deduction. The IRS
disallowed the deduction and assessed a
penalty, which Plano contested. In its de-
cision, the tax court noted, “A taxpayer
generally may not deduct the payment of
another person’s expenses.” In this case,
OTTP admitted the company receiving
the finder’s fee performed no service
for Plano. Because Plano received no
benefit, the fee was not an ordinary and
necessary business expense for Plano and
thus not deductible. The tax court also
rejected the argument that whether the
expense was deductible turned on the
presence or absence of a legal obliga-
tion. If an acquirer intends the target to
pay expenses that spring from liabilities
incurred by the acquirer, the likelihood
they may be deductible improves if the
target receives a benefit from the services
and becomes part of the agreements as
the transaction evolves. Plano Holding
LLC v. Comm’r, T.C. Memo. 2019-
140, No. 9169-17.

I Property valuation tax court cases
timely filed in the Small Claims Divi-
sion can transfer to Regular Division
under certain circumstances. Petitioners
timely filed petitions in the tax court’s
Small Claims Division alleging that the
estimated market value of the property
in their individual assessments was
greater than the actual market values.

www.mnbar.org

The tax court had jurisdiction in these
matters pursuant to Minnesota Statutes
271.01 subdivision 5 (2018). Post-filing,
petitioners determined that the assess-
ments were higher than the $300,000
jurisdictional limit for the Small Claims
Division and requested the petitions be
transferred to the Regular Division. Gen-
erally, once a property tax case is com-
menced in the Small Claims Division,
the Small Claims Division has exclusive
jurisdiction over the case if it meets the
jurisdictional requirements of the divi-
sion. In petitioner’s timely filed petitions,
each had assessments over $500,000.

The tax court stated that transfers of
cases from the Small Claims Division to
the Regular Division are not barred un-
der MN Section 271.21, subdivision 3 if
the tax court in general had subject mat-
ter jurisdiction over the case at the time
it was filed, but the Small Claims Divi-
sion lacked subject matter jurisdiction
due to the size of the assessment. 738
TDH LLC w. County of Ramsey, 2019
WL 7593130 (Minn. Tax Small Cl. Div.
12/23/19), 712 HLS LLC w. County of
Ramsey, 2019 WL 7593146 (Minn. Tax
Small Cl. Div. 12/23/19).

Il Pro se petitioner fails to respond to
motion; court grants motion to dismiss.
On 4/30/2019, Shoa Motamedi filed a
petition in the tax court alleging that
Chisago County’s estimated market value
of the subject property exceeded its actual
market value with respect to property
located at 38624 14th Avenue, in North
Branch. The Explanation of Proof of Ser-
vice filed with the court admitted service
of the petition on each of the county
assessor, treasurer, auditor, and county
attorney by Mr. Motamedi, via email. The
admissions of service were completed

by Mr. Motamedi. On 10/24/2019, the
county moved to dismiss the petition for
insufficiency of service. The county stated
that Mr. Motamedi failed to properly

serve the petition when he emailed it to
the county officials. Mr. Motamedi also
did not file an affidavit of personal service
demonstrating he personally served the
petition on those county officials.

Minn. Stat. §278.01 (2018) authorizes
the filing of a petition to determine the
validity of an assessment in district court
or tax court, “by serving one copy of a
petition... upon the county auditor, one
copy on the county attorney, one copy
on the county treasurer, and three copies
on the county assessor.” The method of
service, however, is not specified in the
statute. Minnesota Rule of Civil Proce-
dure 4.03(a) defines effectuating personal
service on individuals “by delivering a
copy to the individual personally or by
leaving a copy at the individual’s usual
place of abode.” “Service of process in
a manner not authorized by the rule is
ineffective service.” Proof of service must
be filed with the court along with the
petition. Minn. Stat. §278.01, subd. 1(c)
(2018).

“Minnesota law states that when
service of process is challenged, the
plaintiff must submit evidence of effec-
tive service.” DeCook v. Olmsted Med.
Ctr, Inc., 875 N.W.2d 263, 271 (Minn.
2016). Mr. Motamedi bore the burden of
submitting evidence of effective service.
Because Mr. Motamedi did not respond
to the motion, did not provide an affida-
vit indicating personal service, and did
not appear for the telephonic hearing,
the court granted the county’s motion to
dismiss. Shoa Motamedi v. Chisago Co.,
2020 WL 369812 (Minn. TC 1/15/20).
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People&Practice | memser ANNOUNCEMENTS

Mark D.
SALSBURY
joined
Fredrikson
& Byron as
a share-
holder in
the busi-
ness & tax planning, private equity, and
mergers & acquisitions groups. AMANDA
L. WELTERS has rejoined the firm. She

is a corporate lawyer whose practice
focuses on assisting public and private
clients in mergers and acquisitions, cor-
porate governance, and other strategic
transactions.
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SALSBURY WELTERS

Gov. Walz appointed
KARIE M. ANDERSON as
district court judge in
Minnesota’s 3rd Judicial
District. Anderson will
be replacing Hon. John
T. Cajacob and will be
chambered in Faribault in
Rice County. Anderson is a shareholder
at Patton, Hoversten & Berg, PA prac-
ticing in the areas of family law, criminal
defense, real estate, bankruptcy and civil
litigation.

ANDERSON

Gov. Walz
appointed
PATRICK
BIREN and
Davip Lutz
as district
court
judges in
Minnesota’s 1st Judicial District. Biren’s
appointment fills a vacancy that oc-
curred upon the retirement of Hon.
Lawrence E Clark and will be chambered
at Red Wing in Goodhue County. Biren
is the managing attorney and a senior
partner at the law firm of Stich Angell.
Lutz’s appointment fills a vacancy that
occurred upon the retirement of Hon.
Karen A. Asphaug and will be cham-
bered at Hastings in Dakota County.
Lutz is currently a partner at Bowman

and Brooke LLP

BIREN LuTZ

MARGARET L. NEUVILLE has been elected

a shareholder of Gregerson, Rosow,
Johnson & Nilan, LTD.

MicHAEL WARREN has joined the Minne-
apolis office of Taft as attorney practicing

in the area of commercial finance.
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Gov. Walz appointed
Davip BRownN as district
court judge in Minneso-
ta’s 2nd Judicial District.
Brown’s appointment fills
a vacancy that occurred
upon the appointment of
the Hon. Jeffrey M. Bryan
to the Minnesota Court of Appeals and
will be chambered at St. Paul in Ramsey
County. Brown is currently the chief
deputy Hennepin County attorney.

BROWN

Lees Family Law, Ltd.
announced TiMOTHY D.
LEEs has been named a
Fellow of the American
Academy of Matrimo-
nial Lawyers (AAML).
Comprising the top
matrimonial attorneys
throughout the nation, AAML members
are recognized as preeminent family law
practitioners with the highest levels of
knowledge, skill, and integrity.

LEES

STEPHEN
FoERTSCH
has been
named
partner

at Bruno
Law, PLLC.
Foertsch
joined the firm as an associate in 2017,
after working for three years as a crimi-
nal defense attorney for another firm.
Also, firm founder FRED BRUNO achieved
recertification as a criminal trial spe-
cialist by the National Board of Trial
Advocacy.

FOERTSCH BRUNO

Jack W.
Hicks and
ALEXIS N.
RoHAacH
have joined
Baker
Vicchiollo

HICKS ROHACH

Law as an associate attorneys in the

family law practice.

BARBARA ]. GISLASON was
quoted in Time Magazine
in an article published on
February 3, 2020 entitled
The New Custody Battle:
When Couples Divorce,
Changing Laws May Decide

GISLASON
Who Gets to Keep the Family Pet.

Youn-Jin Ky, a
shareholder at Fredrikson
& Byron, was selected to
be a member of the 2020
class of Fellows of the
Leadership Council on
Legal Diversity (LCLD)
to identify, train, and
advance the next generation of leaders
in the legal profession.

Stinson
LLP
attorneys
AALOK
SHARMA
and
MALDONADO  LARISS
MALDONADO have been selected for the
LCLD Pathfinders program, designed
for diverse, high-potential, early-career
attorneys. Maldonado was also selected
by the Hispanic National Bar Associa-
tion as a 2020 Top Lawyer Under 40 for
her professional accomplishments and
dedication to diversity and inclusion.

IN MEMORIAM

Mary Brigid McDonough,

of Saint Paul, died of cancer on
January 21, 2020. Brigid was a
longtime attorney at Briggs and
Morgan, where her focus was
low-income housing development.
Her belief in serving underserved
populations led her to provide

pro bono citizenship services to
immigrant and refugee families.

SHARMA

Kermit F. Hoversten, 91, of
Austin, died on January 21, 2020.
He practiced law for nearly 60
years and was a founding partner
of Hoversten, Johnson, Beckmann
& Hovey, LLP. He graduated from
the University of Minnesota Law

School in 1952.

Arden J. (Buddy) Fritz of St. Paul
died on January 29, 2020 after a
courageous battle with cancer. He
was passionate about his career in
the Twin Cities as a prosecutor and
public defender, with his final role
as chief legal counsel at the Min-
nesota Department of Health.
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CASSANDRA SUCHOMEL
has joined Atticus Family
Law, SC. Suchomel has
practiced family law since
graduating from Mitchell
Hamline School of Law
in 2015.

SUCHOMEL

Henson Efron announced
that LisA SPENCER is
assuming the role of firm
president.

NICcHOLAS SPENCER
STRAFACCIA
has joined Arthur,

Chapman, Kettering,
Smetak & Pikala, PA.
His practice focuses on
construction law.

STRAFACCIA

Gov. Walz appointed
CoREY HARBOTT as
district court judge in
Minnesota’s 9th Judicial
District. The appoint-
ment fills a vacancy
that occurred upon the
retirement of Hon. Paul
E. Rasmussen. He will be chambered at
Warren in Marshall County. Harbott has
worked as an assistant public defender
for over 18 years.

HARBOTT

ALLEN J. PETERSON has
joined the Ed Shaw Law
Office of the Brainerd
Lakes Area and will be
focusing on criminal and
family law.

PETERSON

GERALD C. ROBINSON

was recently made a
partner at Halunen Law.
Robinson joined the firm
in 2017 and has nearly
30 years of experience in
complex litigation, with
an intense focus on False

Claims Act (FCA) cases since 2005.
AARON P MINSTER has '
joined Moss & Barnett as v
an attorney with the firm’s !

e
litigation team. | ;.-I

MINSTER

3
"
5
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ROBINSON

SERENA O’NELL has joined
Spencer Fane LLP as an
associate in the tax, trusts
& estates practice group.

www.mnbar.org
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ASPEN WASTE SYSTEMS is an indepen-
dent, privately-owned, growing company
with offices in Minneapolis, St. Louis and
Des Moines. Aspen provides waste and
recycling collection services for com-
mercial and residential customers. The
HR manager/attorney position is a mem-
ber of the senior management team and
serves all divisions of the company from
the headquarter office in Minneapolis. The
position is responsible for planning, direct-
ing and coordinating all human resource
activities across the company, including
recruitment, retention, performance man-
agement, training, compensation, ben-
efits, and compliance with applicable laws
and regulations. The position will also be
responsible for other legal affairs of the
company as needed. Candidates must
have a bachelor’s degree and a law degree
and must have legal experience in the area
of employment law and/or at least three to
five years of general human resource man-
agement experience. To learn more about
this position or to submit a resume, please
send an email: afang@aspenwaste.com.

ASSISTANT GENERAL COUNSEL. Ster
ling Management, LLC, the Advisor to
Sterling Multifamily Trust and Sterling
Office and Industrial Trust, both North
Dakota real estate investment trusts (RE-
ITs), seeks an Assistant General Counsel
to support the General Counsel and the
entire Sterling team in all aspects of the
REITs' operations with an emphasis in the
areas of commercial leasing, real estate
acquisitions, loan transactions and corpo-
rate governance. Juris Doctor degree with
academic distinction required. Must be
licensed (or eligible to become licensed)
to practice law in North Dakota. Licensure
in Minnesota as well is preferred. A mini-
mum of three years of relevant work expe-
rience in a law firm or in-house setting with
an emphasis in business and real estate
transactions preferred. All applications will
be kept strictly confidential. For a detailed
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job description please email: wcarlson@sre-
trust.com. To apply please email a cover let-
ter and resume to the above email address,
or send via mail to: Sterling Management,
LLC, Attn: General Counsel, 1711 Gold Drive
South, Suite 100, Fargo, ND 58103. No tele-
phone calls please.

ASSOCIATE ATTORNEY. Fisher Bren &
Sheridan, LLP is currently looking for a
hardworking and dedicated attorney to join
our Fargo office. Fisher Bren & Sheridan is a
11-attorney practice that focuses on assist-
ing clients in the fields of construction law,
insurance coverage and litigation, general li-
ability and civil litigation, catastrophic loss,
environmental and pollution law, and com-
mercial & business litigation, real estate,
professional litigation, and data center litiga-
tion. Our ideal candidate will have a great
personality, a passion for litigation and trial
work, possess excellent legal research and
analytical skills, writing, and critical thinking
ability; and have excellent verbal and written
communication skills. Required Experience:
zero to four year(s). Benefits: Medical, 401K
and more; Paid time off/holiday pay; Profes-
sional yet casual work environment; Access
to free work out facility; Offer comprehen-
sive benefits package and competitive sal-
ary. Job Type: Full-time. Send resume to:
Fisher Bren & Sheridan, LLRP Attn: Katie
Rudnick, 3137 32nd Avenue South, Suite
212, Fargo, ND 58103.

ASSOCIATE POSITION - Family Law. Moss
& Barnett, A Professional Association, seeks
an attorney with zero to two years’ experi-
ence in family law. Preferred candidates will
have superior academic qualifications, strong
research and writing skills and a distin-
guished work record. Salary commensurate
with experience and qualifications. Position
eligible for participation in associate bonus
program. Interested candidates should email
cover letter, resume, law school transcript
and writing sample to Carin Del Fiacco, HR
Manager:  carin.delfiacco@lawmoss.com.
Moss & Barnett is an affirmative action/EEO
employer. No agencies please.

ASSOCIATE ATTORNEY interested in
fast track to partnership/ownership in
small Alexandria firm representing injured
people including personal injury and
workers’ compensation. Send resume and
writing sample to McCashin Law Firm:
dmmlaw@centurylink.net

ATTORNEY OPPORTUNITIES. \Weld,
Riley, SC, an AV-rated law firm headquar
tered in Eau Claire, Wisconsin, with 30+
attorneys and offices in Menomonie, Black
River Falls, and Wausau, is seeking attor
neys to fill several positions. The firm seeks
general business and corporate transac-
tional, real estate, and/or estate planning
attorneys to provide services in these ar
eas. The firm also seeks an experienced at-
torney to join its litigation section. Specific
positions include: (1) General Corporate
and Business attorney to assist public and
private sector clients in all general business
matters, including organization and man-
agement matters, contracts, mergers and
acquisitions. (2) Real Estate attorney to as-
sist clients in all aspects of general real es-
tate sales, purchases, offers to purchases,
easements, rental agreements and other
transactions related to real estate. (3) Intel-
lectual Property attorney to assist clients in
intellectual property, trademark and patent
matters. Experience with and a willingness
to provide general corporate and business
advice to public and private sector entities
is desired. (4) Litigation attorney to repre-
sent individuals, businesses, corporations,
insurance companies, and municipalities
in civil actions and administrative pro-
ceedings. Besides the ability to work in a
beautiful part of the state which is a short
distance from the Twin Cities, Weld Riley
offers excellent support, facilities, benefits,
and opportunities for growth. Interested
applicants, with a minimum of two (2)
years of experience, should specify posi-
tion of interest and send letter, resume and
law school transcript to Attorney William E.
Wallo, Managing Partner, Weld Riley, SC;
PO. Box 1030; Eau Claire, WI 54702-1030;
email: wwallo@weldriley.com. All inquiries
and responses will be kept confidential.
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CONSTRUCTION LAW firm with practice
in four states is seeking to add an associate
to our growing firm located in Bloomington,
MN. Candidates should be licensed in Min-
nesota and willing to work toward addition-
al licenses. Preferred qualifications include
five to ten combined years’ construction
law and/or engineering experience. Back-
ground in engineering, architecture, and/
or construction is a plus. Visit https://welle-
law.com/careers-construction-attorney  for
complete listing. Submit your cover letter,
résumeé, writing sample, and salary require-
ments to careers@wellelaw.com.

CORPORATE/TRANSACTIONAL Attorney
— Finley Law Firm, PC is seeking an attor
ney with three plus years of experience to
work in its corporate and transactional de-
partment. More senior level applicants are
also encouraged to apply. The ideal candi-
date would possess outstanding academic
credentials, work experience, and a strong
work ethic. Please send a cover letter and
resume to: Recruiting Team, 699 Walnut
Street, Suite 1700, Des Moines, IA 50309
or by email to recruiting@finleylaw.com. All
inquiries will be held in confidence.

EAGAN AV-RATED law firm, specializing
primarily in the area of municipal law (civil
and criminal), has an immediate opening for
an associate attorney with five plus years of
experience working with state and local gov-
ernments or significant experience in any
of the following areas of law: real estate,
labor and employment, or condemnation.
Candidates should have strong academic
credentials and the ability to work well with
people. All applications will be kept strictly
confidential. Please email resume and refer
ences to: apoehler@ck-law.com or by mail
to: Hiring Partner, Campbell Knutson, PA,
860 Blue Gentian Road, Suite 290, Eagan,
MN 55121. No telephone calls please.

TEWKSBURY & KERFELD, a small, Minne-
apolis litigation law firm, seeks an associate
with five plus years in defense litigation. We
are looking for candidates with top notch re-
search and writing skills and a passion for
litigation and trial work. We offer competi-
tive salary and benefits. Please submit your
resume to: Elizabeth Kerfeld via fax: (612)
334-5787 or email: Ikerfeld@tkz.com.

WELL-ESTABLISHED management labor
and employment law firm seeks experi-
enced L/E lawyer to join practice team. Ex-
cellent career opportunity for a candidate
with three to five years of experience in
labor and employment law. Litigation ex-
perience is preferred. Please send resume
and unofficial transcript to: firm@prkalaw.
com or mail to: Hua Her, Peters, Revnew,
Kappenman & Anderson, PA, 7300 Metro
Blvd, Suite 500, Edina, MN 55439.

WESTERN SUBURBS mid-size law firm
looking for real estate attorney with at
least five years' experience. Non-equity
or equity partnership opportunity for the
right candidate. Send resume to Iblum@
bernicklifson.com.

WENDLAND UTZ, an established law
firm in Rochester, MN, seeks associate
attorney for business and commercial law
practice, including litigation. Successful
candidate will have strong written, inter
personal and organizational skills. Please
submit resume and writing sample to:
HR@wendlaw.com.
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FREDRIKSON & BYRON has openings
for attorneys in several areas of practice
including in-house/conflicts, M&A and
corporate law, corporate/debt finance, em-
ployment and labor law, health law, and IP
litigation. For more information and to ap-
ply, see www.fredlaw.com/careers

WAGETHEFT Litigation Associate. Nichols
Kaster, PLLP an employee, consumer, and
civil rights firm, seeks an associate attor
ney for its wage theft team in Minneapolis,
MN. Nichols Kaster, PLLP has dedicated
over 45 years to fighting for the little guy
in individual and class action matters. With
offices in Minneapolis, Minnesota and San
Francisco, California, the firm is perfectly
situated for the work it does represent-
ing plaintiffs in cases across the country.
Nichols Kaster is a proven powerhouse for
taking on complex cases and securing sig-
nificant recoveries for plaintiffs. In addition
to its practice of representing individuals
in workplace discrimination, harassment,
and retaliation cases, the firm represents
employees in class and collective actions
for unpaid wages, and in class actions for
retirement plan participants to protect their
401(k) investments. It also represents con-
sumers who corporate American has treat-
ed unfairly. The firm has made a practice of
taking on cases where civil rights and hu-
man dignities have been violated. The wage
theft team holds companies responsible
that refuse to pay workers the compensa-
tion they are due, misclassify them as inde-
pendent contractors, force them to work off
the clock, and skim from their pay. Our team
has litigated class and collective wage theft
actions involving positions such as home
health aides, flight attendants, nurses, loan
officers, retail salespersons, oil and gas
workers, assistant managers, field service
engineers, call center representatives, de-
livery drivers, casino workers, construction
workers, exotic dancers, inside sales repre-
sentatives, restaurant workers, insurance
adjusters, property specialists, property
managers, installers, service technicians,
road construction laborers, and more. Asso-
ciates in our wage theft group take an active
role in managing their own cases, writing,
responding to, and arguing motions, taking
and defending depositions, and participating
in arbitration and trial of class and collective
actions. Team collaboration and strategizing
is a fun and critical aspect of the position
as well. Unlike many other firms, our associ-
ates are on the front lines of active litigation
and will find the practice of fighting for the
little guy in class action cases both challeng-
ing and rewarding. At Nichols Kaster, we be-
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lieve that diversity in all forms improves every
workplace and makes every organization bet-
ter. Nichols Kaster is committed to creating
an equitable and inclusive work environment
for our employees and to bringing a diversity,
equity, and inclusion lens to our work. Roles
and Responsibilities: Litigate wage and hour
collective and class actions in federal court.
Conduct legal research and write legal mem-
oranda. Draft pleadings and briefs, argue mo-
tions in court. Maintain client relationships.
Take and defend depositions. Work with
experts. Develop new cases and conduct
pre-suit investigations. Develop relationships
with other attorneys in the plaintiffs’ bar. En-
gage in public speaking, including at confer
ences, CLEs, and on panels. Work closely
with and supervise paralegals, assistants,
and clerks. Travel as required for litigation and
conferences. Experience and Qualifications:
Two to four years of litigation experience pre-
ferred. Admission to the MN bar, or eligibility
for admission within six months. Superior
analytical skills and excellent research and
writing skills. Excellent oral communication
and advocacy skills. Ability to juggle mul-
tiple responsibilities, work independently,
and meet strict deadlines under pressure.
Self-motivated, entrepreneurial, collabora-
tive, and diligent, with a commitment to
plaintiffs’ side litigation. Apply online at:
https://www.nka.com/careers.html

LOOKING FOR A great community to have
your solo or small firm in? Looking for a
beautiful, well-appointed office? Looking for
virtual services so you can work from home
or on the go? Look no further—MorelLaw
Minneapolis has all that and more. Call Sara
at (612) 206-3700 to schedule a tour.

OFFICE SPACE in ideal Roseville location
for one attorney plus assistant in profes-
sionally appointed offices at Lexington Ave-
nue & Highway 36. Includes reception area,
spacious conference room, kitchenette and
patio with ample FREE parking. Wifi, color
printer, copier and phones available. Call
John or Brian at (651) 636-2600.

MINNETONKA Individual Offices and
Suites for Rent. Professional office build-
ings by Highways 7 & 101. Conference
rooms and secretarial support. Furnish-
ings also available. Perfect for a law firm
or a solo practitioner. Join 10 established,
independent attorneys. Call (952) 474-
4406. minnetonkaoffices.com

EXPERT WITNESS Real Estate. Agent
standards of care, fiduciary duties, disclo-
sure, damages/lost profit analysis, forensic
case analysis, and zoning/land-use issues.
Analysis and distillation of complex real
estate matters. Excellent credentials and
experience. drtommusil@gmail.com (612)
207-7895.

MEDIATIONS, ARBITRATIONS, special
master. Serving the metro area at reason-
able rates. Gary Larson (612) 709-2098 or
glarsonmediator@gmail.com.

ADD MEDIATION SKILLS to your tool
kit!  40-hour family mediation skills
(June 4-5-6 and 11-12, 2020) and 32-hour
bridge course (June 5-6 and 11-12; for
those who have completed 30-hour
civil training) CLE and Rule 114 credits.
Edinborough Corporate Center, Edina,
MN. For more information, contact Janeen
Massaros at: smms@usfamily.net or
Carl Arnold at: carl@arnoldlawmediation.
com. Online registration and payment
information at: tinyurl.com/june2020med

ATTORNEY COACH / consultant Roy S.
Ginsburg provides marketing, practice
management and strategic / succes-
sion planning services to individual law-
yers and firms. www.royginsburg.com,
roy@royginsburg.com, (612) 812-4500.

VALUESOLVE ADR Efficient. Effective.
Affordable. Experienced mediators and
arbitrators working with you to fit the
procedure to the problem — flat fee
mediation to full arbitration hearings. (612)
877-6400. www.ValueSolveADR.org.

PARLIAMENTARIAN, meeting facilitator.
“"We go where angels fear to tread.™"
Thomas Gmeinder, PRP. CPP-T: (651) 291-
2685. THOM@gmeinder.name.

MEDIATION TRAINING: Qualify for the
Supreme Court Roster. Earn 30 or 40
CLE's. Highly rated course. St. Paul, (612)
824-8988, transformativemediation.com.

Ads should be submitted online at:
www.mnbar.org/classifieds.
For details call Nicole at: 651-789-3753
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