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Lawyers generally understand
“directly adverse” conflicts—they
and their firms may not sue or
negotiate with their own clients,

unless the conflict is not too serious and
the clients give informed consent, con-
firmed in writing.1 Lawyers understand
that “directly adverse” conflicts may arise
regardless of whether the subject matters
of representation are related.

Lawyers often have more difficulty
understanding the other type of current
client conflict—that involving a “signifi-
cant risk” that a lawyer’s representation of
one client will be “materially limited” by
the lawyer’s own interests or by responsi-
bilities to another client or third party.  A
series of examples drawn from Minnesota
and other leading authorities may help
explain these conflicts.

Key Terms
Rule 1.7(a) includes several concepts

and terms that are key to understanding
“materially limited” conflicts and the
examples to follow.  Among these are:

� “Significant Risk.” Rule 1.7(a)(2)
requires a probability calculation.  The
“mere possibility” of conflict does not
trigger the rule, but a genuine “likeli-
hood” does.  Such calculations require
ongoing attention.  A lawyer might, for
example, represent codefendants,
employer and employee, but when it
becomes apparent that—contrary to orig-
inal protestations—the employee may
well have committed the alleged miscon-
duct that could be imputed to the
employer, the clients’ interests may have
become antagonistic.2

� “Materially Limited.” Whether “the
representation” is apt to be “materially
limited” is the focus of Rule 1.7(a)(2).
For “materially limited” conflicts, the
emphasis is on how a lawyer’s judgment
and work product might be affected by
the lawyer’s interests, duties, or connec-
tions. In contrast, “directly adverse” con-
flicts emphasize a formal relationship of
adversity to the client. A critical question
is whether some purse string, heart string,
or other tie “will materially interfere with
the lawyer’s independent professional
judgment in considering alternatives or
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foreclose courses of action that reasonably
should be pursued on behalf of the
client.”3

� “Competent and Diligent Representa-
tion.”  The law of conflict waivers is a
subject beyond the scope of this article,
but one aspect deserves note: Even
informed consent, confirmed in writing,
will not be effective unless “the lawyer
reasonably believes that the lawyer will be
able to provide competent and diligent
representation … .”4

Personal Interest
Four examples will show how “a per-

sonal interest of the lawyer” may materi-
ally limit a representation.  
“Me First.” Attorney Glover represented
a farmer, who was a widower with three
adult children.  Glover made a proposi-
tion that he thought one of the daughters
would not refuse:  He would influence the
farmer to execute a will solely to the
daughter’s benefit, in consideration for
which the favored child would give
Glover a portion of the devise.5 Because
Glover’s representation of the farmer was
subordinated to—not just limited by—
Glover’s own pecuniary interest, Glover
was disbarred.
“Hands Tied.” A lesser example of con-
flict arising from self-interest arose when
a lawyer stood mute at his client’s motion
to find that the lawyer provided ineffec-
tive assistance of counsel.6 As the lawyer
put it, his “hands have been tied a little
bit,” by his own reputational interest.  
“My Bad.” A third example of conflict
from self-interest is found in standards
that have recently been set for determin-
ing when a lawyer’s interest in defending
against a client’s possible malpractice
claim may unduly limit a continuing or
follow-on representation of the client.
These limits have been addressed both
from the civil law viewpoint of the fiduci-
ary duties of loyalty and disclosure and
somewhat similar, but distinguishable,
ethical duties regarding conflicts and
communication.  The fiduciary duty stan-
dard applies where “there is a substantial
risk that the lawyer’s representation of the
client would be materially and adversely
affected by” the lawyer’s own interest.
The ethics standard may apply where the
lawyer “knows that the lawyer’s conduct
could reasonably be the basis for a non-

frivolous malpractice claim by a current
client that materially affects the client’s
interests.”  The ethics standard has also
been applied, in the form of private disci-
pline, to a lawyer who “cajoled” a client
into settlement, because the lawyer feared
a possible sanction regarding discovery
responses.7

“My Business.”  A lawyer who refers
clients to the lawyer’s business, or
involves the lawyer’s business in provid-
ing legal services may be limiting a rep-
resentation by the lawyer’s own inter-
ests.  For example, lawyers have been
admonished for mixing title insurance
services with legal representation and
title opinions with sale of the lawyer’s
property to a client.8

Responsibilities to Another Client
Perhaps the most common source of

“materially limited” conflicts is a lawyer’s
responsibility to another client.
Examples abound.
“Pulling a Punch.” The desire not to
offend or become too adverse to another
client may cause the lawyer to provide a
less-than-zealous representation.  “Pulling
a punch” may include, for example, “a
‘soft,’ or deferential, cross-examination.”9

Even if the attorney obtains a conflict
waiver, the other client may expect defer-
ence.  The author once heard, “When we
waived conflicts for this negotiation, we
never expected a lawyer from the firm
would pound the table to us!”
“Human Nature.” A lawyer’s natural

concern for lucrative relationships may
limit the lawyer’s zeal or diligence in a
matter to the detriment of the representa-
tion. The Minnesota Supreme Court rea-
soned that ordinarily defense counsel rep-
resents the insured and not the insurer,
because, “Even the most optimistic view
of human nature requires us to realize that
an attorney employed by an insurance
company will slant his efforts, perhaps
unconsciously, in the interests of his real
client—the one who is paying his fee and
from whom he hopes to receive future
business—the insurance company.”10

Expecting more from lawyers, the court
followed the lead of Katherine Hepburn,
who famously explained to Humphrey
Bogart—in “African Queen,” as she
poured out the last of his gin—”Human
nature, Mr. Allnut, is what we were put
on this earth to rise above.”

“He Likes Me Better.” A lawyer who
treats one client’s interests as subservient
to another client’s interests may have a
materially limited conflict.  For example
Varriano, a lawyer, represented MP.  The
police found drugs at the home of GK,
MP’s mother.  Varriano moved to sup-
press, arguing that because MP resided at
GK’s home, MP reasonably expected pri-
vacy.  GK told Varriano she would testify
in support of the motion, but she testified
to the contrary.  Varriano then contacted
GK, asked her to sign an affidavit that she
testified falsely, and told her that she
might be charged with perjury but he
would represent her.  GK signed the affi-
davit; Varriano filed it; GK was charged
with perjury; Varriano represented GK;
and GK was convicted.  Varriano’s subor-
dination of GK’s interests to those of MP
warranted public discipline.11

“Variation on Varriano.” A forerunner
of Varriano was reprimanded for offering
to plead one client guilty to felony
charges if the prosecutor would dismiss
similar charges against an equally culpa-
ble client, all without benefit of conflict
disclosures or waivers.12

“One Client—Two Hats.” A client who
has both personal interests and fiduciary
duties in a matter presents potential con-
flicts for a lawyer.  Lawyers who further
the personal interests of clients and there-
by aid the breach of client fiduciary duties
may be disciplined, e.g., for assisting a
conservator in avoiding foreclosure on
personally owned land by selling to the
conservatorship, although the land was a
far from suitable investment.13 Notwith-
standing such abuses, the suggestion that
representations of fiduciaries who also
have personal interests are generally “ill-
advised” goes too far.14 For example, good
lawyers often represent a surviving spouse
who is both beneficiary and nominated
Personal Representative.
“Two Masters.” A famous maxim sounds
descriptive of materially limited conflicts,
“No man can serve two masters; for either
he will hate the one, and love the other;
or else he will hold to the one, and despise
the other.”15 However, in some situations,
with proper disclosures, lawyers may prop-
erly serve two or more masters, i.e., joint
clients.16 Some types of joint representa-
tions are common.  Examples include
spouses in estate planning, codefendants
where one fully indemnifies the other,

Bill Wernz is of counsel at Dorsey & Whitney LLP in Minneapolis, where he formerly
served as ethics counsel. From 1985 to 1992 he was the director of the Minnesota
Lawyers Professional Responsibility Board.  He is currently preparing a online book,
Minnesota Legal Ethics, which upon publication will be hosted by the MSBA. 

feb 20-34:Layout 1  2/4/10  2:23 PM  Page 26



www.mnbar.org February 2010 � Bench&Bar of Minnesota 27

and selling shareholders who agree on
terms.  On the other hand, some types of
proposed joint representations call for
special caution or, depending on the cir-
cumstances, should be declined.  These
include joint criminal defendants, princi-
pals in start-up companies, and driver-
passenger representations.17

Responsibilities to Third Person
“Sure, I’ll Handle the Money.” Lawyers
acting in nonlawyer capacities such as
fiduciaries, board members, or escrow
agents may take on duties to nonclients.
In conflicts analysis, it is assumed that
lawyers will fulfill these responsibilities.
These nonlawyer duties may conflict with
responsibilities to clients.  For example,
several lawyers have received private
admonitions for disbursing funds to
clients in breach of duties arising under
agreements by which the lawyers acted as
escrow agents.18 Similar problems can
arise when a lawyer agrees to protect a
medical provider’s interest in receiving
payment from a settlement or award for
services rendered.19 A lawyer’s duty to
advise a corporation independently may
be limited, in some circumstances, by the
lawyer’s service as a director.20

“Don’t Ask—Can’t Tell.” Lawyers’
ethics and fiduciary duties require that
they communicate to clients information
that is material to a representation.21

Lawyers also have duties of confidentiali-
ty, however, both to clients and to others.
If the duties of disclosure and confiden-
tiality conflict as to a material matter, the
lawyer’s client representation may be
materially limited.  Several formal opin-
ions of the ABA Standing Committee on
Ethics and Professional Responsibility
address information-based conflicts.
Among these are conflicts as to prospec-
tive clients and nonclients who were par-
ties, with clients, to joint defense agree-
ments.22 If the conflict is too severe, the
conflict cannot be waived, especially
where the client is unsophisticated or
inexperienced.
“Adam’s Rib.”  Katherine Hepburn is
again an ethics model, this time for what
“ordinarily” should not be done—a
lawyer appearing for a client against a
party represented by the lawyer’s spouse or
close relative.  The essence of former Rule
1.8(i) has been carried forward in Rule
1.8, cmt. 11, which cautions that such

representations risk disclosure of confi-
dential information and interference with
loyalty and professional judgment.23

Limits by Custom or Agreement
Several types of limits on representa-

tions are not regarded as conflicting mate-
rial limits, but as permissible limits.
These include natural or customary lim-
its, and limits by agreement on scope of
representation.  
Natural and Customary Limits.  For
example, a lawyer who agrees to represent
a client in the purchase of a property does
not thereby also agree to undertake litiga-
tion as to any disputes regarding the pur-
chase.  The fact that the lawyer would not
sue the seller or lender, either because the
lawyer is not a litigator or because of other
relationships with the seller or lender, is
not a limitation of the type contemplated
by Rule 1.7(a)(2).  Similarly, an agree-
ment to opine as to the proper form of a
financial instrument does not imply an
opinion that the instrument is a good
investment.
Limits by Agreement.  Agreement,
explicit or implicit, may limit the scope of
representation.  A lawyer retained to draft
a deed that would convey a father’s real
estate to his son on the father’s death was
found to have been retained for a real
estate transaction and not for tax advice,
absent special agreement.  The allegedly
excess estate taxes caused by the con-
veyance into joint tenancy, rather than
tenancy in common, were regarded as
“the natural result of the form of owner-
ship chosen by the decedent,” notwith-
standing that the lawyer was originally
retained for estate planning.24

“Scope” Requirements—Rules 1.5(b),
1.2(c).  Communication of the scope of
representation is required by Rule 1.5(b).
In addition to limits on representation
based on custom or the nature of repre-
sentation, Rule 1.2(c) allows reasonable
limits on the scope of representation,
with informed client consent.  Some such
limits may be based on factors such as
budget, on the lawyer’s skills or availabil-
ity, and a variety of other such factors.
Limiting Representation to Avoid Con-
flicts.  Limitations on scope of represen-
tation may also be used to avoid material-
ly limited and directly adverse conflicts.
For example, a lawyer and client might
agree that the lawyer will render an

infringement opinion only as to products
or marks of parties A, B, and C, but not as
to D, because D is the lawyer’s client on
other matters.  However, if the issues
relating to D are central to a good opin-
ion, it may be that the limitation is too
material to waive.

The use of scope-of-representation
limitations to avoid conflicts has been
recognized in ABA Formal Op. 07-447,
“Ethical Considerations in Collaborative
Law Practice.”  It may be agreed that
lawyers will try to facilitate a marital ter-
mination agreement, but will bind them-
selves not to undertake litigation if agree-
ment cannot be reached.  The ABA rea-
sons that “there is no foreclosing of alter-
natives, i.e., consideration and pursuit of
litigation, otherwise available to the
client because the client has specifically
limited the scope of the lawyer’s represen-
tation to the collaborative negotiation of
a settlement.”
“Accommodation Clients.”  A contro-
versial limit on representations is found in
the concept “accommodation clients.”  A
leading authority indicates that, with the
informed consent of both clients, a lawyer
may undertake representation of another
client as an accommodation to the
lawyer’s regular client.25 An example
would be a lawyer who represents a corpo-
ration also representing employees, who
are fact witnesses and have no liability
exposure, solely for their depositions.
Another example would be representing
a defendant retailer in an infringement
suit, while primarily representing the
manufacturer/distributor who fully
indemnifies the retailer.  Because con-
flicts are conflicts of interest, and the
“accommodation clients” have minimal
interests in this matter, it is argued that
the latter may be minimally represented.

Conclusion
Lawyers owe clients services rendered

independent of push or pull from forces
external to the work itself.  On the other
hand, a representation has its own limits,
by nature, custom, or agreement.  In addi-
tion, there are additional limits that, by
agreement, are tolerable, so long as the
representation is competent and diligent.
Identifying and weighing these limits
involves professional judgments that are
formed with Minnesota and other prece-
dents in mind. �
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Bench & Bar of Minn. No. 7 (Aug. 2006), p.12. Note, however, that the article’s
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Lawyers owe clients
services rendered 
independent of push or
pull from forces external
to the work itself.

feb 20-34:Layout 1  2/4/10  2:31 PM  Page 28


	feb  (Page 25)
	feb  (Page 26)
	feb  (Page 27)
	feb  (Page 28)

