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A PRESIDENT’S PAGE

| HAD A SECRET

BY PAUL FLOYD

PAUL FLOYD is one of
the founding partners
of Wallen-Friedman &
Floyd, PA, a business
and litigation boutique

law firm located in
Minneapolis. Paul has
been the president of
the HCBA, HCBF, and
the Minnesota Chapter
of the Federal Bar
Association. He lives
with his wife, Donna,

in Roseville, along

with their two cats.
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hen I was in fourth grade I was shy

and reserved. If you know me now,

you might wonder how this was

possible. But at the time, I was that
kid in class who was always staring out into space,
daydreaming. Probably not surprising, given that I
also could not see the blackboard, but I kept that
a secret. When the teacher wrote words or math
problems on the board, I was lost. Eventually, it
dawned on my teacher that I needed glasses. I did
not want to wear glasses in elementary school for
fear of being called Four Eyes. But, being ex-
tremely nearsighted, I needed what we call today
an accommodation. With that accommodation, I
could see.

We soon moved across Ohio. And while my
eyesight improved with new glasses, I continued
to struggle with reading. But I kept it a secret until
the 6th grade, when my teacher asked each stu-
dent to stand and read from our English textbook.
When it was my turn, I read my part. My teacher
said, “Paul, read it again.” So I read it again. This
time she said, “Paul, slow down and read what is
written on the page.” To which I replied, “I don’t
care what is written, what I read is what it should
say.” My teacher did not take my insolence lightly.
It was what we in my family called “sass,” and you
did not sass your teacher.

Instead, she sent me home with a note to
my mother suggesting that I read out loud every
night as a part of my homework. For the next few
months, I would do my best to read to my mother.
1 was unaware at the time that I was struggling
with undiagnosed dyslexia—which means that my
brain periodically inverts letters and numbers. So
I learned to read phonetically to make sense of it
all. But after a few months, I was back to keeping
my reading problems a secret (or so I thought).

It worked pretty well until high school, when my
math and reading deficiencies caught up with my
grades (Cs and Ds).

In college, one of my first classes was creative
writing. Being dyslexic, I liked the creative part.

I was very creative in hiding my dyslexia and in
coming up with ways to learn the material without
reading a lot. My professor recognized that [ had a
problem and took the time to teach me grammar,
spelling, and writing. By then I had learned to type
my written submissions, which helped me succeed
in college, seminary, and law school.
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You may have guessed that not all my problems
were solved. During one of my first months as a
young associate at a new law firm, a partner called
me into his office and asked me: “Did you send
this letter out?” I said yes and he said read it. I
read it. He asked: “Do you see anything wrong
with it?” I said no, sensing that I must have missed
something crucial. It was then he said, “You
missed a ‘not’ in one conclusion. From now on all
of your correspondence will need to be proofread
by Becky.” I was so relieved! I thought he was
going to fire me. Instead, he provided me with an
accommodation.

Finally, I learned an important lesson. I had to
admit to myself that I had a reading impairment
and stop being afraid to seek help. It was actually
quite liberating. With my secret out in the open,

I could now ask for help so that my work product
would be the best it could be.

Recently, I have noticed that my hearing is not
as sharp as it once was. I find myself straining to
hear my law students’ answers in class. While it is
hard to admit that I need help with my hearing,

I realize that I need another accommodation to
help me continue to be the best lawyer I can be.

All around me, I find other lawyers and law
students who face similar challenges in seeing,
reading, learning, hearing, and mental health is-
sues that demand accommodations and accessibil-
ity. This is a great example of the legal profession
changing for the better. So, whether you need
glasses, a hearing aid, or an accommodation for
depression, bipolar disorder, autism spectrum
disorder (ASD), ADHA, dyslexia, or any other
disability, know that you are not alone. In fact,
your particular neurodiversity is a plus instead of
a deficit.*

If you are neurodivergent, know you have a
neurodiverse MSBA president. Let’s all partner to
be a more diverse, equitable, and innovative bar
association and legal profession. And remember to
be kind, because the person next to you may have
a secret. A

* Teams that include both neurodivergent and neurotypical
colleagues have the ability to look at problems from different an-
gles, leverage the unique and more widely varied strengths of team
members, and envision new possibilities. See Neurodiversity in
the Workplace at Attps://nitw.org. Cognitively diverse teams have
been shown to solve problems faster (https://hbr.org/2017/03/
teams-solve-problems-faster-when-theyre-more-cognitively-diverse).
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A MSBA in ACTION

ROXANNE THORELLI

MEET THE 2023 NLS
OUTSTANDING NEW
LAWYER OF THE YEAR

N. Thorelli its 2023 Outstanding New Lawyer of

the Year. The award recognizes the exceptional
achievements of one new lawyer each year, with a focus on
involvement with local bar organizations, pro bono and
community service work, contributions to advancing diversity,
and professional accomplishments.

Thorelli is a senior associate at Fredrikson & Byron,
where her practice is focused on mergers and acquisitions,
debt and equity financing, corporate restructuring, and
general corporate matters. She has been an engaged member
of the Minnesota State Bar Association and the Hennepin
County Bar Association since law school and is the current
chair of the HCBA New Lawyers Section. She has also been
recognized as a 2023 Minnesota Rising Star in mergers and
acquisitions by Super Lawyers.

Thorelli is likewise engaged with the legal community
at a national level, serving as a delegate to the American
Bar Association’s Young Lawyers Division. She dedicates a
significant amount of time to pro bono representation through
the Volunteer Lawyers Network Employment Advice Clinic
and the Legal CORPS Business Law Advice Clinic. She is also
a member of the pro bono committee at Fredrikson & Byron
and the pro bono coordinator for her department.

Thorelli further serves her community by mentoring law
students, acting as an advisor to the Golden Key International
Honour Society at University of Minnesota, sitting on the
Board of the Calumet Lofts Homeowners Association,
and volunteering with Feed My Starving Children and the
Salvation Army. A

T he MSBA New Lawyers Section has named Roxanne
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A new wrinkle in mock trial

he MSBA's [ e
high school | S i
mock 5 s

trial program
is expanding its
program to include = |
a courtroom artist
competition. High =
school students will |
be able to compete |
even if their school
does not have a
mock trial team.
Participants will
create a drawing
depicting a
moment in the trial they attend and submit it for judging.

A limited number of participants will advance to participate in
the state tournament, where they will be assigned to one of the
trials to create a drawing that will be evaluated by a panel. All
entries will be displayed at the awards banquet and participants
will be introduced. The artist selected as having created the
best drawing will be eligible to accompany the state champion
team to the National High School Mock Trial Championship
in the spring of 2024. Please visit www. mnbar.org/mocktrial

for additional information or contact Kim Basting (kbasting@
mnbars.org). A

2023 First Place National Courtroom Artist
Taelyn Baiza, Boise High School

high schoal  The Mock Trial Program is an exciting
M O C K law-related education program that
introduces students to the American legal

system through direct participation in
simulated courtroom trials. The program
brings together attorneys, judges, students,
and teachers from across the state.

Minnesota

As

We need your support

www.mnbar.org/mocktrial
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A MSBA in ACTION

Save the dates

PUBLIC LAW CLE SERIES
ON LEGAL CANNABIS

n September 26-28, the Public Law Section will offer a CLE series,
“It’s a Joint Effort: Navigating Minnesota’s New Cannabis Laws,”
focusing on the impacts that this spring’s cannabis legalization will
have on various areas of the public law sector.

B On Tuesday 9/26, Kyle Hartnett, assistant research manager/staff attorney
at League of Minnesota Cities, will present an overview of the changes to
Minnesota law. He’ll provide some insights about regulation and what public
entities are doing now to prepare.

M On Wednesday 9/27, attorney Kate Bischoff of k8bisch LLC will focus on
the impact on public employers. She’ll address policies that may need updating
and workplace scenarios you should be ready to tackle.

B On Thursday 9/28, Kacy Wothe of the Hennepin County Attorney’s
Office will talk about the new law from a criminal justice perspective. She’ll
discuss what’s changed, how expungements will work, what the federal law
implications are, and whether the law will bring relief to caseloads in the
criminal justice system.

You can get more details and register for one or more of the programs by
visiting our CLE page at www.mnbar.org/cle-events. A

WE WANT TO
HEAR FROM YOU

he Tri-Bar Signature CLE Committee
T plans and executes Signature CLE
programs that are timely, relevant,
interesting, and broadly applicable
to the members of the MSBA, HCBA,
and RCBA—and we're looking for new
members o contribute ideas and work
with us on getting speakers and presenters
involved.

The committee seeks to provide value to
legal professionals through featured pre-
sentations of current legal issues and hot
topics, while supporting fair and equitable
law practice and attorney well-being. In-
dividuals should be willing to lead or assist
on program planning and be resourceful in
connecting with legal professionals. Com-
mittee meetings are informal and monthly.
Interested members should contact Geen
Mui ot gmui@mnbars.org. A
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and to help them save for today and tomorrow.

joinus@abaretirement.com

The ABA Retirement Funds Program is available through the Minnesota State Bar Association as a member benefit. Please read the Program 3:' 'i{;
Annual Disclosure Document (April 2023) carefully before investing. This Disclosure Document contains important information about the g
Program and investment options. For email inquiries, contact us at: joinus@abaretirement.com. Registered representative of Voya Financial
Partners, LLC (member SIPC). Voya Financial Partners is a member of the Voya family of companies (“Voya”). Voya, the ABA Retirement Funds,
and the Minnesota State Bar Association are separate, unaffiliated entities, and not responsible for one another’s products and services.
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A PROFESSIONAL RESPONSIBILITY

FILE RETENTION
AND RETURN

BY SUSAN HUMISTON

SUSAN HUMISTON
is the director
of the Office of

Lawyers Professional

Responsibility and
Client Security
Board. Prior to her
appointment, Susan
worked in-house at
a publicly traded
company, and in
private practice as a
litigation attorney.

= susan.humiston@courts.state.mn.us

ile retention and return is a frequent
topic on our attorney ethics help line.!
The Office of Lawyers Professional
Responsibility has addressed the topic in
this column on previous occasions,? but refreshers
are helpful, and new readers likely have questions.

The starting point

You should start from the perspective that the
client’s file belongs to the client. While the ethics
rules do not use the term “file,” the Minnesota
Supreme Court did in the course of a discipline
case almost 30 years ago (/n re XY, 529 N.W.2d
688 (Minn. 1995)), stating: “[t]he file belonged
to the client and was appropriately returned to
her upon her request.” The Court further stated
that copies of the file were for the lawyer’s benefit.
Starting from the proper perspective about whose
property it is usually helps resolve a lot of client-
lawyer issues relating to the return and retention
of the client file.

The rules

The issue of document retention often comes
up when addressing an attorney’s obligation to
return the client file after termination of repre-
sentation, covered by Rule 1.16(d), Minnesota
Rules of Professional Conduct (MRPC).? In 2005,
Minnesota adopted ABA model rule 1.16(d) for
the most part but went on to adopt additional
provisions, not contained in the model rule, to
provide further ethical guidance to lawyers on the
topic of file return obligations. This guidance was
framed with the phrase “papers and property to
which the client is entitled,” which is defined in
Rule 1.16(e), MRPC. You should review that rule,
as well as my 2018 article and Martin Cole’s 2015
article (see note 2) on the topic, if you have ques-
tions about what to return.

One thing we get a lot of questions about is
whether providing copies of documents to the cli-
ent as the representation progresses as necessary
under Rule 1.4 (your communication obligation),
relieves you from providing a copy of the entire
client file upon their request at the conclusion of
the representation or at a time thereafter when
the client seeks a copy of their file. This Office
has consistently taken the position that it does
not. Even if you have provided copies as you go, if
the client requests a copy of their file, you should

8 BENCH + BAR OF MINNESOTA « SEPTEMBER 2023

DO YOU HAVE A FILE
RETENTION POLICY?

IF NOT, YOU SHOULD
PUT ONE IN PLACE.

provide it, most notably because the papers and
property to which the client is entitled under the
rule are broadly defined, and may not be co-exten-
sive with what has already been provided.
Because of your Rule 1.16 obligation, you
should have good systems in place to be able to
convey the client’s file to them easily and ac-
curately at the conclusion of the representation.
We see so many complaints that start with the
allegation that the lawyer did not timely provide
a copy of the file upon request. Such a complaint
will prompt an investigation, and can be a basis
for discipline, but it can also lead us to uncover
additional issues. Thus, good file return practices
allow you to comply with the ethics rules and can
serve as an effective risk management technique.

Retention obligations

The ethics rules do not, however, expressly tell
you how long you must keep the client’s file. You
should be careful not to read into this absence of
a specific timeline the prerogative to destroy client
files at will because, as noted above, the file is
presumptively the client’s and they have a right to
obtain it upon request. What should a lawyer do?

The best advice I can give you on this topic is
to establish reasonable file retention procedures in
your retainer agreement so that the client knows
what your practices are and can plan accordingly.
You can reiterate those retention policies in your
file-closing letter, if you send one. With more and
more files being maintained electronically, stor-
age capacity is usually not an issue, but it’s also
important to have in place safeguards for backing
up electronically stored files and procedures for
ensuring that files are not inadvertently deleted.
Your malpractice carrier may have retention
guidelines that you can take into consideration,
usually dictated by the time period under which a
malpractice claim can be stated against the lawyer.
In setting retention time policies, however, do not
forget to consider the client’s potential need for
the documents.

If you do not have retention policies that have
been clearly communicated to your client, you
may be left to wonder whether you are able to
ethically destroy client files, and if so, when you
may do so. Kenneth Jorgenson’s article from 2004
(see note 2) provides some good guidance for your
consideration.



You should also take care with original items provided to
you by the client or items that you prepare that have intrinsic
value or legal effect. Rule 1.15(c), MRPC, requires you to
safekeep client property provided to you; this rule is not limited
in time. You should always return client originals or other
property you received from the client or a third party to the
client or third party at the time the representation ends, so that
you are not ethically obligated to safekeep them indefinitely.
The same goes for items created by you where the original has
independent value or legal effect. This is the client’s property.
Wills and trusts are the main items that come to mind for me in
this category. I recommend you do not keep them for the client
because, if so, you are undertaking a commitment that will be
difficult if not impossible to modify as time goes by.

Do you have a file retention policy? If not, you should put
one in place.

Other related questions

A couple of other questions that we get frequently: Do the
ethics rules require you to provide multiple copies of the cli-
ent’s file to the client? The answer is no. If you have provided
to the client a complete copy at the conclusion of the repre-
sentation, we have taken the position that you are not ethically
obligated to keep providing file copies to the client. That said,
having good records of prior file productions is a good idea to
avoid a dispute regarding what was produced and when.

Am I required to provide a paper copy of the client file
since it is maintained electronically? The ethics rules do not
expressly address this question, but we have generally taken the
position that providing a copy of the file as maintained by the
lawyer, provided it is usable and accessible to the client, satis-
fies the ethics rules. Thus, if you only have an electronic copy
of the file, you can provide the file electronically provided it is
produced in a form that is accessible and usable by the client.
Similarly, if you only have a paper copy of the file, the rules do
not require you to scan it and provide an electronic copy just
because the client asks for an electronic copy.

Can I charge the client for providing copies of their file,
whether in paper form or electronically? The answer is maybe.
Pursuant to Rule 1.16(g), MRPC, you may charge for copies

PROFESSIONAL RESPONSIBILITY A

only if the client, prior to termination of the lawyer’s services,
has agreed in writing to pay such a charge. Having this provi-
sion in your fee agreement may also moot a lot of disputes
regarding production of the file. Most lawyers are happy to
accommodate multiple and varied requests relating to return of
the client file if they can charge for duplicating and retrieving
the file.

Finally, always remember that you cannot condition pay-
ment of fees or copying costs on the return of the client file. In
2005, Minnesota adopted Rule 1.16(g), MRPC, which makes
such conduct unethical. Notwithstanding this express prohibi-
tion, lawyers continue to receive discipline for requiring pay-
ment on production. I know it is frustrating to be required to
provide the client with their file when they owe you money, but
it is short-sighted to pick this battle with your client.

Conclusion

Lawyering creates a lot of paper, mostly electronic nowa-
days. Having good policies and procedures regarding the han-
dling of that paper for your law practice—particularly relating
to file return and retention—really pays dividends. It is not only
a crucial element of customer service, but part of your ethical
obligation. If you have questions regarding this topic, please
call our Office. A

NOTES

! Attorneys who have questions about their ethical obligations under the Minnesota
Rules of Professional Conduct may call us at 651-296-3952 for confidential ethics
advice free of charge.

? Prior Director columns on this topic can be found on the [prb.mncourts.gov website
under Articles. For example, Susan Humiston, File Contents and Retention, Bench
& Bar (August 2018); Martin Cole, Client Files: The ABA Weighs In, Bench & Bar
(September 2015); Kenneth Jorgensen, File Retention Policies and Requirements,
Bench & Bar (December 2004).

3 Rule 1.16(d), MRPC, provides “Upon termination of representation, a lawyer shall
take steps to the extent reasonably practicable to protect a client’s interest, such as
giving reasonable notice to the client, allowing time for employment of other coun-
sel, surrendering papers and property to which the client is entitled, and refunding
any advance payment of fees or expenses that has not been earned or incurred.”
(emphasis supplied)

Minnesota Court of Appeals
40th Anniversary

Visit www.mncourthistory.org/COA

or scan the code for event
information and registration

Court of Appeals

REUNION
OCT 5

Landmark Center
4pm-7pm

Court of Appeals
ANNIVERSARY
SYMPOSIUM

NOV 2

University of St. Thomas
Law School
Join us for a CLE and
reception celebrating the
Court. This event is open to
all current and former court
clerks, staff, and judges.

A half-day seminar with
national keynote speaker
followed by a reception.
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A LAW + TECHNOLOGY

PROTECTING OUR JUDGES

BY MARK LANTERMAN
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MARK LANTERMAN
is CTO of Computer
Forensic Services. A

former member of the
U.S. Secret Service
Electronic Crimes
Taskforce, Mark has
28 years of security/
forensic experience
and has testified in over
2,000 matters. He is
a member of the MN
Lawyers Professional
Responsibility Board.
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with the Hon. Esther Salas, a federal judge

from New Jersey, at the 8th Circuit Judicial

Conference in Minneapolis.' During her re-
marks Judge Salas gave the audience an update on
the Daniel Anderl Judicial Security and Privacy
Act.? This past December, Congress passed the
legislation, also known as Daniel’s Law—a pivotal
moment in improving protections for the federal
judicial community and their families. The law
protects judges’ information from being sold on
data broker websites, enables them to request that
personally identifiable information be removed
from federal government websites, and prevents
businesses or individuals from publishing their
personal information with “no legitimate news
media or other public interest.”’

The law was named after Judge Salas’s own
son. Tragically, in July 2020, an attorney posing as
a FedEx driver killed Daniel in the family’s home
while seeking to target Judge Salas. Judge Salas’s
husband, attorney Mark Anderl, was also critically
wounded. Leading up to the attack, the gunman
had argued a case before Judge Salas and had
repeatedly made hateful and misogynistic state-
ments on his personal website.* The murderer ob-
tained her home address online and had planned
other attacks.

The events suffered by Judge Salas and her fam-
ily have also been experienced by other members
of the judicial community. In 2005, federal judge
Joan Lefkow returned home to discover that her
husband and mother had been murdered in her
home by a troubled litigant.’ In 2021, former
Wisconsin judge John Roemer was killed by an
individual who had had a case involving armed
burglary and firearms charges before the judge
over 15 years prior.® With threats against judges
and their families now commonplace, implement-
ing protective measures is increasingly pressing.
New York City Bar Association President Susan
J. Kohlmann described the reality of the situation:
“Over the past several years, threats and attacks
against judges in the United States have increased
in both number and intensity. Regrettably, we
seem to be living in a culture where judges—and, in
fact, all manner of public officials... are confronted
with threats, intimidating behavior, and menacing
rhetoric simply for doing their jobs. Indeed, death
threats against public officials have become shock-

I n July I had the honor of co-presenting
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ingly ordinary.”” The internet enables individuals
to locate the personal information necessary to
carry out attacks and provides a public forum to
voice threats. The Daniel Anderl Judicial Security
and Privacy Act aims to give judges greater author-
ity over their personal information online.

While most tend to agree with the common-
sense approach put forward in this bill, others
argue that the bill offers a false sense of security
for those it protects. As a security expert, I often
discuss the dangers of doxxing (“Doxxing redux:
The trouble with opting out,” Dec. 2019 B&B)
and the tough task of managing your online pres-
ence. Unfortunately, there are inherent limitations
to how well an individual can erase themselves
from the internet. But there is nonetheless value
in security measures that seek to mitigate the risk
of doxxing-related attacks. Just like seat belts or
life vests, no one security measure is perfect in
guaranteeing your safety. But I think most of us
would agree that the possible benefits of simple
security measures make them not only sensible
but necessary.

Similarly, while the Daniel Anderl Judicial
Security and Privacy Act cannot guarantee that a
judge’s personal information will be unavailable
everywhere, it is an important tool in limiting what
information can be easily gathered about members
of the judicial community and their families. As
with other protections, such as those offered by the
U.S. Marshals Service, the legislation is one very
important piece of how threats against the judicial
community can be anticipated and proactively
managed. In addition to doxxing-related crime,
judges are at risk of cybercrime more generally,
including social engineering attacks.

While legislation like Daniel’s Law is effective
in directly limiting the personal information about
judges in the public domain, judicial officers
remain especially vulnerable to social engineering.
A criminal may go directly to the source, tricking
a victim into providing personal information.
These attacks are often made possible by some
piece of information found online. For example,
sharing details about upcoming travel to a legal
conference on social media can open the door to
a phishing (or smishing, or vishing) attack. Based
on even one detail willingly provided in a post,
cybercriminals can piggyback to even greater
amounts of information. When posting, consider



whether you would want to tell what you're
sharing directly to a threat actor. And importantly,
this advice should extend to everyone within a
family or household. Staying apprised of current
threats (for example, those posed by criminal
uses of ChatGPT) should also be prioritized as
both a personal and professional security step.
Social media monitoring services can be helpful in
identifying and reporting potential threat actors.
As Judge Salas stated following the passing
of Daniel’s Law this past year, “Judges, and their
families, should not live in fear for doing the
job they are sworn to do. As a nation and as a
people, we cannot accept this. This legislation
will make it harder for violent individuals to find
judges’ addresses and other personal information
online. By better protecting judges, the bill
also helps safeguard the judicial independence
guaranteed by the Constitution.”® Protecting
judges by appropriately accounting for the risks
of our cyber landscape is critical to upholding the
democratic right to a fair trial. Increased threats
and intimidation toward the judiciary impede
the judicial process for all. In Minnesota and
throughout the United States, the safety of both
federal and state judges ought to be everyone’s
concern. While the Daniel Anderl Judicial
Security and Privacy Act is undeniably a milestone
in judicial security, this act is not the end of these
efforts. Judge Salas, as well as every member of
the judicial community, needs the support of our
nation and its lawmakers. A

NOTES

! Judge Salas and I co-presented on judicial security at the invitation
of the Hon. Patrick J. Schiltz and the Hon. Lavenski R. Smith.

2 https.//www.uscourts.gov/news/2022/12/16/congress-passes-daniel-
anderljudicial-security-and-privacy-act

‘ld.

* https://www.cnn.com/2020/07/20/us/suspect-shooting-at-judge-salas-
home/index.html

S https://www.chicagotribune.com/opinion/commentary/ct-opinion-
federal-judges-threats-lefkow-20201209-4vypwpafvfb35jy 7xStjkhlutm-
story.html

¢ https.//www.cnn.com/2022/06/04/us/wisconsin-judge-killed-targeted-
attack/index.html

7 https://www.nycbar.org/media-listing/media/detail/the-disturbing-
trend-of-threats-and-violence-against-judges-and-the-vital-importance-
ofjudicial-security

8 Supra note 2.
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A WELLNESS

Lessons from a meditation retreat

TURNING TOWARD THE QUIET

BY PATTY BECK

X patty@abalancedpracticellc.com

‘ ‘ t’s too quiet.” This was the thought that Then something changed.

PATTY BECK is the
president and owner
of A Balanced
Practice, LLC, where
she teaches attorneys,
judges, and other
legal professionals
practical strategies
for incorporating
well-being into

their personal and
professional lives.

NEED SOMEONE
TO TALK TO2

One great option is
Lawyers Concerned for
Lawyers (LCL), which
provides free, confidential
support and services
to Minnesota lawyers,
judges, law students, and
their immediate family
members on any issue that
causes stress or distress.

CONTACT
LAWYERS CONCERNED
FOR LAWYERS

www.mnlcl.org
651-646-5590
866-525-6466 toll-free
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plagued me during the first two days of

the five-day silent meditation retreat I

completed last year. Despite my best efforts
to prepare myself to unplug leading up to what
had unexpectedly become my busiest time of year,
I was not prepared for how difficult it would be
learning to embrace silence and regain a sense of
calm in what had otherwise been an overwhelming
time in my life.

I initially signed up for the silent retreat as a
prerequisite to a certification I was considering.
Conveniently conducted via Zoom and scheduled
during the holidays when my calendar was
otherwise open, it seemed like a great way to
challenge myself while developing my meditation
skills. What I did not anticipate was how busy life
and work would become in the months leading
up to the retreat, or that I would begin a series of
speaking engagements and family obligations two
days after the retreat.

A few days before it began, the idea of being
unplugged from clients, family, and friends for
five days seemed impossible. It felt like I should

be available: “What if someone needs me?”
was a thought I could not shake. At the same
time, I knew I was exhausted and needed time
away to reset.

To prepare for the retreat, I set a detailed
autoreply and contacted my clients to share about
my retreat and how to reach me in an emergency.
Since I don’t have an assistant, my husband agreed
to monitor my phone daily for new voicemails. My
clients were wonderful, sending several messages
of support, curiosity, and enthusiasm that allowed
us to deepen our relationships in a way that I
hadn’t anticipated.

As the retreat began, I struggled to be away
from technology apart from our Zoom sessions.

1 didn’t like how quiet the house was or how
anxious I felt being unable to check in with
anyone. I agonized about whether my plan was
working, but my husband assured me each evening
that I had no new voicemails (which, of course,
made me feel like a cell tower must be down). It
was also hard being in the quiet of my thoughts
and emotions with nothing to drown out the
sound of my inner critic, which was constantly
saying that I should be working.
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One morning, my husband put on Christmas
music in the kitchen so that I wouldn’t miss out
on the festive feeling of my favorite season. While
I appreciated the sweet gesture, I found myself
going upstairs to be in the quiet of our bedroom.
As I wrapped myself in a blanket and sipped my
coffee, I suddenly felt a new appreciation for the
quiet.

I found that the quiet allowed me the space
to slow down and pay attention to what I was
thinking and feeling, and to navigate challeng-
ing thoughts about work and life in a supportive
rather than judgmental way. I spent time consider-
ing changes I could make to manage how over-
whelmed I had been feeling. I also noticed that my
body relaxed in places I didn’t realize were tense.

More than anything, the quiet had become a
space where I could turn and simply breathe—
without the relentless pressure to always be
doing something. I embraced the silence the last
few days, and after the retreat ended, my mind
felt clearer. I was able to deliver my speaking
engagements with ease.

Over six months later, I have found myself
better able to recognize when I'm feeling
overwhelmed, and I have learned to turn toward
the quiet moments to re-center myself during
busy days. I often take a few minutes to meditate
(the Insight Timer app is my favorite) and notice
how my body feels. I pay more attention to my
thoughts and approach them with curiosity rather
than criticism or avoidance. When I need time
away, I share what I'm doing in my autoreply,
which often sparks authentic discussions about
well-being with clients and friends.

If you are feeling overwhelmed by life or
struggling to take time for yourself, please know
that you are not alone. We are all fighting our
own battles, and sometimes life and work catch
up with us in unexpected ways. Taking a few
deep breaths, doing a quick meditation, or simply
taking a break from checking email can often
help to regain focus during a busy day. While I
recognize that not everyone has the ability to
unplug completely for five days, I encourage you to
look for the quiet moments where you can simply
be with yourself and take a moment to breathe
one day at a time. A



TIPS FOR MEDITATION

* Start small. Short meditation
sessions a few days a week are
more valuable than one long
session on the weekend.

* Find a consistent time of day to
practice meditation and use an
app for guidance (such as Insight
Timer, Calm, Headspace).

¢ Try different postures to find what
resonates with you (sitting in a
chair, lying on the floor, resting
on a cushion, etc.).

¢ Explore different meditation
anchors (breath, body movement,
sounds of your environment, etc.).

* Be patient with yourself. What you
experience today may be vastly
different from tomorrow, and
that's okay.

+

TIPS FOR TAKING TIME OFF

¢ Think about what you hope to
achieve with your time away.

* Decide how “unplugged” to
be (completely? available by
voicemail only2 checking email
intermittently?).

* Arrange for back-up coverage
on active files to avoid client
interruptions.

¢ Communicate! Tell colleagues
and clients what to expect and
consider sharing what you're
doing. It adds a personal
connection that can enhance
relationships.

* Be patient with yourself; taking
time off can be challenging, so
be kind to yourself with whatever
you're able to do.
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A COLLEAGUE CORNER

WHAT’'S THE MOST IMPORTANT
THING YOU HAVE ON OR NEAR
YOUR DESK RIGHT NOW?

JOE DAMMEL
Joe Dammel is the managing director of the
Buildings department at the St. Paul-based
nonpartisan energy policy organization Fresh Energy.
He advocates for policy change at the Legislature
and before governmental agencies.

| have a Polaroid of the lake in Canada
that | used to visit every summer grow-
ing up. My grandparents had a cabin on
the lake and | have many fond memories
of spending time with them and my dad.
Much of that time was spent on the water.
Because the water was so clear, the fish
only bit at sunset. We would head out to
the fishing spot after dinner and wait for
the walleye to begin biting, which they
usually did just as the sun dipped below
the horizon (which was also when the
mosquitoes decided to come out, too).

The last time | was up there, which is
going on 15 years ago now, | remember
my dad was driving the boat back to
shore and | turned around to watch the
wake of the boat cut through the glassy
water and expand outwards, toward the
sunset behind us. | raised my camera and
pressed the shutter.

| started law school at the University of
Minnesota a few weeks later.

| credit the trips we took to that lake in
Canada with igniting a passion for work-
ing to protect our natural world. The pho-
tograph on my desk serves as a reminder
of why | pursued a career in energy and
environmental law and policy. | hope that
future generations can also experience na-
ture by enjoying its wildness and beauty.
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MADELINE GUSTAFSON
Madeline Gustafson is a litigation attorney at
Bassford Remele, PA, where her primary practice
areas include commercial litigation, professional
liability litigation, general liability, and employment
litigation. She was recently appointed secretary
of the New Lawyers Section for the MSBA.

Uff da. (I’m practicing my Minnesota
mannerisms because as a native lowan,
I'm working on fitting in here.) Asking me
about the “most important thing” on my
desk right now gives me slight anxiety,
as the logical answer would be my cell
phone and laptop—which keep me way
too plugged in to my job—but I'd like to
reframe the question slightly to what I'm
“most proud of” on my desk (not counting
the photos of my family and husband,
that is).

The thing | am most proud of on my
desk is a traveling trophy awarded
amongst the Bassford associate atforneys
called “the Willems Whale.” The Willems
Whale is an award you can only get from
your peers at Bassford. When an associ-
ate does something “profound”—such
as winning a dispositive motion, taking
their first deposition, or rockin’ it at a CLE,
the former trophy winner of the Willems
Whale nominates another associate for
the award. The first time | received the
award, it was for speaking for the first time
at a CLE. More recently, my friend and
colleague Michael Pfau gave it to me as
inspiration for this article, so I'll have to
give it back to him—he's the real rock star
and current holder of the Willems Whale.
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The traveling award is a bit of
a tradition around Bassford—the
shareholders have their surfboard for
winning trials (don’t ask me how that
started) and the associates have the
Willems Whale. Named after an iconic
new/er] shareholder of the group, Kyle
Willems, it features a picture of Kyle
happily riding an Orca whale with
one hand waving frantically in the air,
the other clinging on to the Orca. The
image is a bit reminiscent of what it's like
practicing litigation—a little crazy, a little
fear-inspiring, and a little fun. It keeps
things light when the job can be stressful.
The traveling award also plays its part
in building caomaraderie amongst the
associate class. As a result, it's the trinket
I'm most proud of on my desk.

<y

FARIS RASHID
Faris Rashid is a partner at the law firm of
Greene Espel, where he practices business
litigation with a focus on technology, trade
secrets, and product liability disputes.

| actually have two answers. First, |
clutter both my home and office desks with
family photos. When I'm busy at work, or
waiting for an oral argument to start by
Zoom, for example, they remind me to
lighten up and focus on what matters. |
keep a rotating collection of my children’s
artwork on my desks for the same
reason—and because it makes them so
proud to see it there. My second answer
is a scented candle that my friend Katring,
also an attorney, sent at the very start
of the pandemic, when we all suddenly
started working from home. The candle’s
scent is labeled “Cancelled Plans.” |
generally don't use scented candles and
I've never burned it, but it's stayed on my
home office desk since March 2020, as
a reminder of how much life—and the
practice of law—has changed. And to take
nothing for granted.
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WHY ARE WE USING

RACE AND GENDER TABLES

TO SET TORT DAMAGES IN 2023?

BY IAN MALLERY XX malle111@umn.edu

ace and gender tables are com-
monly used in calculating the
damages owed to a plaintiff as a
means of discounting the award
based on statistical predictions
of future earnings. While facial
race classifications receive strict
scrutiny in almost every other area of the law,! they
are almost universally accepted in American courts
when calculating tort damage awards.? Once liabil-
ity is found, both parties call expert witnesses who
utilize actuarial tables to calculate past damages
and future income loss.> In most cases, these ex-
perts will use race and gender as a variable in this
calculation.* In practice, this discounts awards to
minorities and women simply due to expected life
outcomes of their groups as a whole.’
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IN PRACTICE, THE
TABLES DISCOUNT
AWARDS TO
MINORITIES AND
WOMEN SIMPLY
DUE TO EXPECTED
LIFE OUTCOMES
OF THEIR GROUPS
AS A WHOLE.

The practice of discounting tort damages on the
basis of race and gender raises significant concerns
regarding equal protection, the perpetuation of rac-
ism and sexism, and limiting the desired deterrent
effect of tort remedies.®

The constitutional law argument is, on its face,
straightforwardly against the practice. One would
have to articulate a compelling government interest
in discounting damage awards for different races of
people, which would require a court to accept that
determining the most “statistically accurate” com-
pensation owed by a defendant is more valuable
than awarding equal damage for equal harm.” An
added wrinkle, however, is that we are unlikely ever
to see this argument raised past the trial court level.
It is highly unlikely that the type of defendant with
the means to pursue an appeal would be willing to
accept the negative publicity that would result from
advancing an argument in favor of facial race or
gender discrimination.
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IAN MALLERY is a third-
year law student at the
University of Minnesota
focusing on labor and
civil rights law. He is a
student director for the
Clemency Project Clinic
and a member of the
executive board of the
University of Minnesota

National Lawyers Guild.

Race and gender discounting acts to perpetuate
racial disparities. The disparities that appear
in actuary tables are the result of decades of
socioeconomic discrimination faced by women and
minorities.® For example, in lead paint litigation,
victims tend to live in low-income neighborhoods
and are disproportionately Black and Hispanic
children, and defendants pay far less than they
would if their victims were white, middle-class
children.’ Rather than reflecting the capacity of a
race or gender group member to achieve a certain
outcome, they reflect the past injustices that have
limited the outcomes of those members up to the
present.!® This injustice is even more apparent in
cases involving children. If two otherwise identical
children, one White and one Black, are irreparably
harmed from lead poisoning, the Black child would
be likely to receive a significantly lower damage
award because he is statistically less likely to obtain
a bachelor’s degree or live as long as the white
child.!! Allowing these calculations to proceed on
a regular basis fails to account for both the variety
of life outcomes that are independent of race or
gender and social progress that could possibly
diminish the disparities these statistics reflect
during a plaintiff’s lifetime.

Tort law targets three primary objectives: com-
pensatory justice, corrective justice, and deter-
rence.'? Discounting damages based on race and
gender minimizes the deterrent effect of tort li-
ability upon the government and companies that
operate in low-income and minority communities.
Especially when considered in conjunction with
insurance policies, race-based actuarial tables in-
crease moral hazard because they increase the
likelihood that corporations will engage in riskier
behavior in communities of color because the costs
are lower and therefore more appealing to insur-
ance providers.'* By allowing these race-based clas-
sifications to proceed, the courts are effectively en-
couraging harm to proceed and creating a feedback
loop between harm done to minority communities
and lower damage awards based on lower life ex-
pectancy and educational outcomes.

A final issue that arises from the use of race
tables in tort litigation is actually determining
someone’s race. In McMillan v. City of New York,
Judge Jack Weinstein found that question damning
enough to bar the use of race in the first place.'*
The claimant was made quadriplegic by the neg-
ligent crash of the Staten Island Ferry. The expert
for the city used a race actuary table to discount
McMillan’s damages.

On cross-examination, McMillan’s attorney
asked a simple question: “How do you know Mc-
Millan is Black?” The expert was unable to provide
an acceptable answer, and Judge Weinstein threw
out consideration of McMillan’s race. The opinion
provided a terse but simple explanation: “The ques-
tion posed is whether such ‘racially’ based statistics
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and other compilations may be relied upon to find
a shorter life expectancy for a person character-
ized as an ‘African-American,” than for one in the
general American population of mixed ‘ethnic’ and
‘racial’ backgrounds. The answer is ‘no.”"

Other litigators have found success in raising
this question to juries and some jurisdictions have
acted to ban the use of race and gender tables.'® No-
tably, in 2019 California enacted a law that banned
the calculation of damages based on race, ethnicity,
and gender.'” Because this issue is largely confined
to the district courts and unlikely to be appealed to
the Supreme Court, it will be up to the Legislature
to enact a ban statutorily. Ridding the courts of this
practice will better serve the purposes of tort law by
decreasing moral hazard and creating a more just
compensation scheme that does not utilize past in-
justices to justify discounted awards today. A
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13 Dhruti J. Patel, NOTE: Policing Corporate Conduct Toward Minority
Communities: An Insurance Law Perspective on the Use of Race
in Calculating Tort Damages, 53 U. Mich. J.L. Reform 227, 233
(2019).

14253 F.R.D. 247, 248 (E.D.N.Y. 2008).
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1® Chamallas, supra at 1443.

17 Schwab, supra at 1.
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ov. Tim Walz signed HF100 on

May 30, 2023, after a nearly six-

month journey through numerous

committees and revised engross-

ments in the Minnesota House
and Senate, making Minnesota the 23rd state to
legalize recreational-use cannabis. To get the bill
to his desk, the Legislature had to balance a sur-
prising number of competing interests and stake-
holders, including consumers, medical patients,
social equity advocates, state and local govern-
ment entities, law enforcement, hemp businesses,
medical cannabis businesses, prospective in-state
cannabis businesses, and out-of-state players in
the cannabis industry.

Fitting a state-sanctioned cannabis market
neatly within a federal system in which canna-
bis remains an illegal controlled substance was
also no small hurdle. Overall, the Legislature was
thoughtful in its undertaking and left Minneso-
tans with one of the most comprehensive and, in
certain respects, progressive cannabis laws in the
nation. Nevertheless, certain gaps and potential
conflicts remain in the bill and may require ac-
tion by the Legislature, newly created Office of
Cannabis Management, or both to remedy.
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Recreational possession and use

While conflicting information has been widely
publicized—and generally accepted as correct—Ar-
ticle 1, section 75 of the bill makes clear that its
adult possession and use provisions became effec-
tive July 1, 2023. Accordingly, starting in July, in-
dividuals over the age of 21 had the legal ability to
possess, use, transport, gift (for no remuneration),
and cultivate cannabis at home under Minnesota
law. The limits are also quite permissive: In pub-
lic, an adult can possess, transport, or gift up to
two ounces of cannabis flower, eight grams of can-
nabis concentrate, or edibles containing up to 800
milligrams of THC. While a person is at their own
residence, the possession limit for cannabis flower
increases to two pounds.

Adults can also grow cannabis at home—but un-
like limits on possession, plant limits are tied to
the residence itself and not to the number of per-
sons 21 and over who live there. Up to eight plants
can be cultivated at a single residence by one or
more adults, but only four of those can be mature
(flowering) at any one time. The plants must also
be grown in an “enclosed, locked space that is not
open to public view,” so raised beds in the front
yard will not be a viable option. Even so, cannabis
pollen floating naturally in the air can affect final
yield, and most people interested in cultivation will
likely be growing indoors for better control.

It appears that in setting the at-home possession
limit at two pounds, the Legislature was operating
under the belief that each of the four allotted ma-
ture plants will produce roughly half a pound of
cannabis flower when harvested. This is certainly
debatable. Not only is the yield of a single plant
highly variable, but the definition of “cannabis
flower” under HF100 exacerbates the problem, as
it includes “the harvested flower, bud, leaves, and
stems of a cannabis plant.” Consequently, a person
may violate the two-pound possession limit the in-
stant they pull their four mature plants out of the
ground. With this said, the cultivation limits may
be intended to account for multiple adults living at
the same residence, each of whom would have their
own two-pound cannabis flower allowance under
the statute and also want to grow their own plants.

The areas in which cannabis products can be
legally used are significantly more restricted than
where they can be possessed—especially with re-
spect to smoked or vaped products. The law ex-
pressly allows adult cannabis use at a private resi-
dence (including the yard and curtilage), on private
property that is not generally accessible by the pub-
lic (unless the property owner prohibits it), and at a
venue or event that is licensed for on-site consump-
tion. An added restriction on smoking and vaping
in these areas is almost hidden within a portion of
the bill mostly concerned with medical cannabis:
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MEDICAL CANNABIS WILL CONTINUE TO BE REGULATED BY THE OFFICE OF MEDICAL
CANNABIS UNDER THE DEPARTMENT OF HEALTH UNTIL MARCH 1, 2025. THEREAFTER,
THE MEDICAL PROGRAM WILL BE CONTROLLED BY THE DIVISION OF MEDICAL CANNABIS

“Except for the use of medical cannabis flower or
medical cannabinoid products, the vaporizing or
smoking of cannabis flower, cannabis products,
artificially derived cannabinoids, or hemp-derived
consumer products is prohibited in a multifamily
housing building, including balconies and patios
appurtenant thereto.” Additionally, as with tobac-
co, smoking or vaping cannabis products is prohib-
ited in locations covered by the Minnesota Indoor
Clean Air Act (MICAA), which, importantly, the
Minnesota Department of Health interprets to
include private social clubs. And unlike tobacco
shops, smokable cannabis retailers were not given
a “product sampling” exception for on-site use akin
to Minn. Stat. §144.41467(4).

Interestingly, while those areas listed above may
be called “protected” locations for use, revisions
to the state criminal laws effective August 1, 2023
leave no legal penalty for using cannabis outside of
them (namely public spaces not subject to the MI-
CAA). Nevertheless, municipalities can ban that
practice by ordinance, and it remains an open ques-
tion how many Minnesota cities will do just that.

By completely eliminating the ability of mul-
tifamily housing tenants to smoke or vape recre-
ational cannabis products at their homes, allowing
landlords to forbid all cannabis products (includ-
ing edibles) on their rental properties, and allow-
ing municipalities to ban use in all public spaces,

UNDER THE OFFICE OF CANNABIS MANAGEMENT.
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there is a legitimate criticism that the Legislature
has legalized cannabis only for the wealthy (or at
least those wealthy enough to be homeowners).
The concern is even greater for medical cannabis
patients, because while the bill does not outlaw
smoking or vaping medical cannabis in multifamily
residences as it does for recreational users, it does
not protect medicinal use either, and it appears that
HF100 would still allow landlords to prohibit the
practice. It remains to be seen whether a property
owner must allow medical patient tenants to use
edible products, at a minimum, as a reasonable
accommodation under Minnesota Human Rights
Act. Unfortunately, patients should expect no addi-
tional protections under the Federal Fair Housing
Act, since cannabis remains a controlled substance
federally.
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Medical cannabis

Medical cannabis has been legal in Minnesota
since 2014, although the program was exceed-
ingly restrictive as to the conditions that cannabis
could be used to treat and the forms of cannabis
that could be used for the treatment itself, namely
pills and derivatives that were not plant material.
HF100 greatly expands the forms medical cannabis
can legally take, including flower, concentrates, and
edibles. While it does not expand Minnesota’s list
of qualifying medical conditions for cannabis treat-
ment, it does allow the Office of Cannabis Man-
agement to add conditions to the list. The law also
prohibits sales tax on medical cannabis products.

Medical cannabis will continue to be regulated
by the Office of Medical Cannabis under the De-
partment of Health until March 1, 2025, to avoid
interruption for medical cannabis patients while
the Office of Cannabis Management is being imple-
mented. Thereafter, the medical program will be
controlled by the Division of Medical Cannabis
under the Office of Cannabis Management.

Changes to criminal laws

While the legal adult use provisions of HF100
became effective July 1, changes to criminal laws
surrounding cannabis in Minnesota were awk-
wardly delayed until August 1, 2023. In most cir-
cumstances, however, the provisions of the statute
that permit adult
use and posses-
sion may nullify
vestigial laws that
would criminalize
the same conduct
during the month
of potential con-
flict.

For  example,
under prior law it
was a controlled
substance  crime
in the fifth degree
under Minn. Stat.
§152.025, subd. 2(1) to “unlawfully possess]]
one or more mixtures containing a controlled sub-
stance classified in Schedule I, II, III, or IV, except
a small amount of marijuana.” Come August 1,
HF100 amended that offense to exclude all can-
nabis products, regardless of amount. But for any
cases brought between July 1 and August 1, the use
of the word “unlawfully” by the statute will be im-
portant. “Unlawfully” is defined to mean “selling or
possessing a controlled substance in a manner not
authorized by law.” Because HF100 legally autho-
rized adult possession of cannabis on July 1, 2023,
that possession cannot violate the statute.

The revisions to Minnesota’s cannabis-related
crimes reduce previous penalties for sales crimes
across the board, with a maximum penalty of im-
prisonment of up to five years and fines of up to



$10,000 for unlawfully selling more than two ounc-
es of flower, eight grams of concentrate, or edibles
containing more than 800 milligrams of THC.
Changes to possession crimes are less easily sum-
marized. Penalties will be reduced for the unlawful
possession of less than 10 kilograms of cannabis
flower, two kilograms of concentrate, or 100 grams
of THC within edibles, with corresponding penal-
ties ranging from petty misdemeanors for posses-
sion of lower amounts to felonies allowing up to
five years imprisonment and fines of up to $10,000
for higher-level violations within those thresholds.

The penalties for possessing amounts greater
those discussed above remain unchanged for pos-
session of cannabis flower, while they are harsher
for concentrates and may be more lenient for edi-
bles. This is because the previous regime treated all
“mixtures” “containing marijuana or [THC]” the
same. As an example, under the previous Minn.
Stat. §152.021, one would need to possess 25 kilo-
grams of concentrates to be charged for the same
first-degree controlled substance offense as a per-
son with 25 kilograms of cannabis flower. Under
the revised law, only 10 kilograms of concentrate
is sufficient. While edibles containing just one ki-
logram or more of THC will also qualify for the
same offense, the revised law may actually be more
permissive because it only takes into account the
weight of the THC itself, as opposed to the weight
of the entire “mixture” or edible.

As for motor vehicle crimes, the Legislature
wisely declined to tie DUI offenses to the mere
presence of a THC metabolite in a driver’s system,
given that these metabolites may persist in the body
for up to 30 days, long after intoxicating effects
have subsided. Instead, it will simply be a crime to
operate a vehicle under the influence of cannabis,
regardless of how that may be proved. Having open
cannabis packaging or “hot boxing” in a motor ve-
hicle that is on a street or highway will also remain
illegal, just as a similar possession or use of alcohol
is proscribed. Keep it in its original packaging or
the trunk.

Expungement

In recognition of the past severity and dispar-
ity of cannabis crime enforcement in Minnesota,
HF100 establishes a temporary Cannabis Expunge-
ment Board (under the Office of Cannabis Manage-
ment); provides for the automatic expungement of
certain cannabis offenses, including misdemeanor
sale and possession crimes; and allows the possi-
bility of expungement or resentencing for felony
offenses on a case-by-case basis. The “automatic”
expungement track does not require any action
by affected persons to take effect, but it is unclear
whether those with felony convictions will need to
petition the board or follow some other procedure
for board review. Future rulemaking should resolve
that question. To be eligible for felony expunge-
ment or resentencing to a lesser offense, the can-

nabis crime at issue (1) must not have involved a
dangerous weapons, battery, or assault; (2) must be
a non-felony offense or no longer a crime after Au-
gust 1, 2023; and (3) must have no appeal pending
and no further opportunity for appeal.

Cannabis business licensing

Given that Minnesota took 23rd place in the
race to legalization, the Legislature faced a real
concern that out-of-state entities in established
markets would have a competitive advantage over
in-state newcomers to the cannabis industry. The
dormant commerce clause would likely prevent
any residency restriction on licensing, regardless of
whether such a policy would be wise in the first
place. The Legislature thus confronted the issue
with a double-edged sword: It struck down opportu-
nities to monopolize, but with the same blow may
have cut the ability for small cannabis businesses to
become anything but.

Features of HF100 include a limited pool of
licenses, caps on size and production, and verti-
cal integration limits. Size caps limit the square
footage of canopy size for cultivators, production
numbers for manufacturers, and storefronts for re-
tailers. Vertical integration limits force businesses
into one of 16 discrete license types and disallow
businesses from holding more than one type of li-
cense, with limited exceptions. For example, a can-
nabis manufacturer could not obtain a cannabis
retailer license (which would allow sales directly to
consumers) but could obtain a cannabis cultivator
license to grow its own supply, as well as an “edible
cannabinoid product handler endorsement” to pro-
duce edibles. Restrictions on license holders that
are businesses will also apply to each of the busi-
nesses’ cooperative members, managers, directors,
and general partners.

Licenses that allow for vertical integration, such
as micro- or mezzo-business licenses, trade the ad-
ditional permissions for lower size caps. Addition-
ally, while lower-potency hemp edible businesses
will not have any vertical integration limits or size
caps, they cannot hold any cannabis (read: non-
hemp) license, while cannabis businesses can deal
in hemp or cannabis products.

The number of licenses to be issued, as well as
size caps and the application process itself, has yet
to be decided by the Office of Cannabis Manage-
ment.

Social equity

In addition to expungement, the state has also
provided social equity redress within the licens-
ing process. While the Office has yet to decide
how many points to attribute to each cannabis
business license application criteria, HF100 does
require that at least 20 percent of the total award-
able points be reserved for social equity applicants.
These are individuals who (1) were convicted of a
cannabis possession or sale offense prior to May
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IN DETERMINING HOW MANY POINTS TO AWARD TO A BUSINESS
BASED ON SOCIAL EQUITY FACTORS, THE OFFICE OF CANNABIS
MANAGEMENT WILL CONSIDER THE NUMBER OR OWNERSHIP

Vv,

1, 2023; (2) have a parent, guardian, child, spouse, or
dependent who was convicted of a cannabis possession
or sale offense prior to May 1, 2023; (3) were the de-
pendent of someone who was convicted of a cannabis
possession or sale offense prior to May 1, 2023; (4) are
service-disabled veterans or veterans who lost honorable
status due to an offense involving the possession or sale
of marijuana; (5) for at least the past five years, have
been a resident of a census tract or neighborhood dis-
proportionately targeted by cannabis enforcement; (6)
are emerging farmers; or (7) for at least the past five
years, have lived in a census tract where the poverty rate
is 20 percent or more, or in which the median family
income did not exceed 80 percent of the statewide me-
dian family income (if in a metropolitan area, then 80
percent of the metropolitan median family income).

In determining how many points to award to a busi-
ness based upon social equity factors, the Office will
consider the number or ownership percentage of its

PERCENTAGE OF ITS COOPERATIVE MEMBERS, OFFICERS,
DIRECTORS, MANAGERS, AND GENERAL PARTNERS WHO
QUALIFY AS SOCIAL EQUITY APPLICANTS.
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cooperative members, officers, directors, managers, and
general partners who qualify as social equity applicants.
Additionally, while a conviction for a cannabis offense
remains a social equity category, the Office has author-
ity to decide whether any felony conviction would be en-
tirely disqualifying for an applicant.

Quasi-social equity factors will also play into the
application process, with an undetermined amount of
points awardable to retired military personnel who do
not otherwise qualify as social equity applicants, as well
as those who would expand cannabis-related services to
an underrepresented market, including the medical can-
nabis market.

Sunset period for hemp businesses

To avoid interruption for businesses selling hemp
products, such as the THC seltzers and gummies pres-
ently found on shelves in Minnesota, the Legislature
decided to keep the “edible cannabinoid product” law
passed last summer on the books until March 1, 2025.
After that date, the Office of Cannabis Management
will issue licenses to make and sell the revised version
of these products, called “lower-potency hemp edibles.”
Importantly, all retailers that wish to continue selling ed-
ible cannabinoid products to consumers during the in-
terim period must register with the Minnesota Commis-
sioner of Health by October 1, 2023 (through a process
that has not been established at the time of this writing).
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Because the product and registration requirements
are different for edible cannabinoid products than for
lower-potency hemp edibles, there may be a heightened
risk of confusion by law enforcement authorities investi-
gating compliance. As an example, lower-potency hemp
edibles cannot contain delta-8 THC, while edible can-
nabinoid products can, and while sellers of edible can-
nabinoid products must register with the Office of Can-
nabis Management, as discussed above, lower-potency
hemp edible retailers must register with local units of
government.

Despite their differences, the competing regimes are
intended to regulate the same kinds of products (hemp-
derived edibles), and there is nothing about those prod-
ucts or their packaging that indicates which set of laws
they are being sold under. Additionally, because HF100
is less than forthcoming in its text regarding the sunset
period for edible cannabinoid products and continua-
tion of Minn. Stat. §151.72, it is possible that some law
enforcement entities acting in good faith will
have no idea that the edible cannabinoid prod-
uct statute is still effective. Attorneys represent-
ing hemp businesses should apprise their clients
of this unfortunate situation.

Tribal compacts
Despite personal use provisions having be-
come effective in July, it is not expected that re-
tail cannabis locations will be licensed and able
to offer products for sale until early 2025. To
those looking for cannabis products before then,
keep an eye out for tribal governments exercis-
ing their sovereignty to regulate cannabis within
their tribal jurisdiction, or for compacts between tribal
governments and the state of Minnesota, which can al-
low for an accelerated path to retail sales across jurisdic-
tional lines. Certain tribal governments have already be-
gun the negotiation process. A tribal government (with
more agility than the state) could begin regulating a can-
nabis market within its borders without waiting for the
Office of Cannabis Management’s bureaucratic forma-
tion and provide options to consumers that do not exist
elsewhere in Minnesota. (Shortly after this article was
completed, Red Lake Nation announced that it would
begin selling recreational cannabis in August. Without a
compact, products are legal for sale and use only within
tribal boundaries.)

The waiting game

While HF100 accomplished much in its 300-or-so
pages, the newly created Office of Cannabis Manage-
ment has its work cut out in the coming months. Rule-
makings related to personal use, business licensing,
expungement, and several other key provisions of the
bill can be expected in the near future, and the deci-
sions will be impactful. In the meantime, Minnesota has
fallen into limbo, with legal possession and use but no
legal sales, and an excited (or perhaps anxious) prospec-
tive industry that is unsure how to direct its energy. But
when the law is at its most obscure, one thing becomes
clear: Lawyers are important. A
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ith the recent pas-

sage of HF 100,

Minnesota became

the 23rd state to

decriminalize  or

legalize some recre-
ational uses of cannabis.? In so doing, the
state also recognized the need for justice
reform by implementing significant chang-
es related to expungement and resentenc-
ing. Expungement allows individuals with
past convictions for certain cannabis
offenses to have their records sealed, of-
fering them a clean start and a chance to
rebuild their lives. In this article, we will
discuss the recent marijuana law changes
in Minnesota, with a focus on expunge-
ment and its impact on individuals and
communities.

Minnesota’s journey toward marijua-
na legalization has been gradual. As far
back as 1976, Minnesota decriminalized
the possession or sale of a small amount
of marijuana, defined as less than 42.5
grams.’ In 2014, the state passed a law al-
lowing the use of medical marijuana for
certain qualifying conditions.* This initial
step toward recognizing the medicinal

value of cannabis laid the foundation for
future reforms. Last year, the Legislature
legalized certain low-dose, hemp-derived
edible THC products.’

This year’s final legislation-turned-law
is a 300-plus-page bill that made its way
through 30 committees in the House
and Senate and a trip to the conference
committee before passage in both bod-
ies. Upon signing the bill, Gov. Tim Walz
stated: “We’ve known for too long that
prohibiting the use of cannabis hasn’t
worked. By legalizing adult-use cannabis,
we're expanding our economy, creating
jobs, and regulating the industry to keep
Minnesotans safe.... Legalizing adult-use
cannabis and expunging or resentencing
cannabis convictions will strengthen com-
munities. This is the right move for Min-
nesota.”®

The new cannabis statute repeals,
amends, and adds over 100 provisions to
our law books.” The new law contains nine
articles, many of which focus on business
and regulatory matters associated with
the cannabis industry. This analysis will
focus on Article 5, which deals with
expungement and resentencing.

Understanding expungement

Atrticle 5 of the new law focuses on the
expungement of criminal records associ-
ated with Minnesotans’ prior cannabis
convictions and the resentencing of cer-
tain prior marijuana criminal convictions.

Expungement is a legal process that
allows individuals to clear their criminal
records of certain offenses,® giving them
a fresh start and removing the barriers as-
sociated with past convictions. In the con-
text of marijuana law changes in Minneso-
ta, expungement is an essential aspect of
promoting fairness and equity. Expunging
marijuana-related convictions means that
individuals can end or avoid long-term
consequences that hindered employment
prospects, housing opportunities, and ac-
cess to educational and financial resourc-
es caused by prior convictions.

One of the primary motives for revis-
ing expungement laws related to mari-
juana was to rectify the disproportionate
impact of cannabis-related convictions
on marginalized communities, especially
communities of color.” Nationwide, it
has been well-documented that individu-
als from such communities are more
likely to be arrested and convicted for
marijuana offenses despite similar usage
rates compared to other racial groups.'®
For instance, the ACLU found that Black
Minnesotans are more than five times
more likely to be arrested for a marijuana-
related offense than white Minnesotans.'!
These convictions often result in lifelong
consequences, hindering employment
prospects, housing opportunities, and ac-
cess to education.?

Minnesota’s legislative reforms were
aimed at addressing these systemic inequi-
ties by providing a pathway for individu-
als to clear their records and escape the
cycle of discrimination perpetuated by
past marijuana convictions."> Another
significant motivation for expungement
reform is to align Minnesota’s laws with
the changing legal landscape of cannabis.
As more states across the nation embrace
recreational marijuana use, it becomes
increasingly evident that individuals with
prior convictions face unfair consequenc-
es in a system that no longer considers
their actions criminal.
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Recognizing this discrepancy, Minnesota sought
to remove the barriers associated with past convic-
tions and allow individuals to fully participate in
the emerging legal cannabis market. Expungement
reforms can serve as a bridge between the past and
present, acknowledging the evolving acceptance of
cannabis in society.

Expungement criteria and process

Article 5 of HF 100 (now 2023 Session Law
Chapter 63) sets forth a process for the automatic
expungement of certain lower-level cannabis of-
fenses (essentially those convictions that will no
longer be crimes) and creates a Cannabis Expunge-
ment Board to review felony offenses for potential
expungement.

Automatic expungement
Beginning August 1, 2023, prior offenses that
will receive automatic expungement include:

1. Cases resolved with a §152.18 dismissal and
discharge of proceeding (stay of adjudica-
tion) for a violation of fourth-degree sale or
possession, fifth-degree sale or possession,
or marijuana in a motor vehicle/possession
of a small amount (Minn. Stat. §§152.024,
152.025, and 152.027, respectively).

2. Convictions or stayed sentences for mari-
juana in a motor vehicle/possession of small
amount (Minn. Stat. §152.027, subd. 3 or 4).

3. Charges that resulted in dismissal prior to
a finding of probable cause or resolutions
in favor of the petitioner.'"* Note also that
a verdict of not guilty by reason of mental
illness is not a resolution in favor of the pe-
titioner."

Although the process is “automatic,” meaning
individuals do not need to submit an application,
petition, or motion, it won’t be instantaneous. The
BCA first has to run background checks and then
notify the judicial branch of the expungement,
which then has 60 days to seal the records.!® Upon
receiving notice, the judicial branch shall also or-
der all related records to be sealed, with the excep-
tion of Department of Health and Department of
Human Services records.!” The BCA has estimated
that it could take up to a year for the agency to pro-
cess the automatic expungements.'®

The new law specifically states that the BCA
must provide information on its website regarding
noncitizens’ potential need to obtain copies of re-
cords affected by expungement in advance, details
on how to obtain these copies, and advising that a
noncitizen should consult with an immigration at-
torney regarding expungement of records."”

SEPTEMBER 2023

Review by Cannabis Expungement Board

The new law established the Cannabis Expunge-
ment Board, comprising the chief justice of the
Minnesota Supreme Court, the Attorney General,
the Commissioner of Corrections (or their desig-
nees), a public defender, and a member of the pub-
lic.? The board will obtain and review all available
records to determine whether a person committed
an act involving the sale or possession of cannabis
that would either be a lesser offense or no longer a
crime after August 1, 2023.2!

The new statute specifically delineates eight fel-
ony marijuana sale and possession offenses?? that
may be eligible for expungement or resentencing to
a lesser offense if:

1. the offense did not involve a dangerous
weapon, the intentional or attempted in-
fliction of bodily harm, or an act commit-
ted with intent to cause fear of immediate
bodily harm or death;

2. the charge would either be a lesser offense
(i.e. non-felony) or not a crime after August
1, 2023; and

3. the conviction was not appealed, any appeal
was denied, or the deadline to file appeal
has expired?

For both automatic expungements and those that
go through the review board process, expunge-
ment is “presumed to be in the public interest un-
less there is clear and convincing evidence that an
expungement or resentencing to a lesser offense
would create a risk to public safety.”>* This repre-
sents a lowered burden for petitioners compared to
the standard under Minnesota’s general expunge-
ment statute, 609A, which provides that “expunge-
ment of a criminal record is an extraordinary rem-
edy to be granted only upon clear and convincing
evidence that it would yield benefit to the petitioner
commensurate with the disadvantages to the public
and public safety...”?

The new procedures for automatic expungement
and review by the Cannabis Expungement Board
do not preclude the use of preexisting pathways
to expungement. Under prior expungement law in
chapter 609A, petitioners may file a petition for
expungement directly with the district court. De-
pending on the outcome of the individual case,
applicant may have a presumptive-expungement-
type case, or a burden-on-the-petitioner-type case.
In either case, the applicant may be able to obtain
expungement relief from a prior marijuana convic-
tion faster than the automatic or review board pro-
cesses might achieve. Members of our bar who are
experienced in expungement litigation should be
able to offer this legal service.



THE NEW PROCEDURES FOR AUTOMATIC EXPUNGEMENT
AND REVIEW BY THE CANNABIS EXPUNGEMENT BOARD
DO NOT PRECLUDE THE USE OF PREEXISTING PATHWAYS
TO EXPUNGEMENT. UNDER PRIOR EXPUNGEMENT LAW
IN CHAPTER 609A, PETITIONERS MAY FILE A PETITION FOR
EXPUNGEMENT DIRECTLY WITH THE DISTRICT COURT.

Expungement’s impact on individuals and communities

Expungement has far-reaching implications for individuals and
communities affected by past marijuana convictions. For individ-
uals, expungement offers a new lease on life, removing the stigma
and barriers associated with a criminal record. It opens doors
to employment, housing, education, and other opportunities that
were previously out of reach.

Moreover, the expungement of marijuana-related convictions
benefits communities. By allowing individuals with past convic-
tions to reintegrate into society more successfully, it reduces the
burden on social services and decreases the likelihood of recidi-
vism.?® Expungement also helps address the racial and social dis-
parities that have disproportionately affected marginalized com-
munities due to the war on drugs.”

The Minnesota Bureau of Criminal Apprehension (BCA) es-
timates that 60,000 misdemeanor marijuana cases will be eligible
for automatic expungement under the new law.?® It is unclear
how many felony cases will qualify for review by the Cannabis
Expungement Board once it is created. A manual review of cases
will be required because the state’s criminal history system is un-
able to sort felony drug possession and sale cases by the type of
drug involved.”

Challenges and future considerations

While Minnesota’s expungement reforms are a significant step
forward, challenges and considerations remain. One challenge is
ensuring access to information and resources for individuals who
may not be aware of their eligibility for expungement. Education
campaigns and outreach efforts are crucial to reach those who
could benefit from the law changes.

It will also be vital to monitor the implementation of expunge-
ment laws to ensure fairness and equal access. Evaluating the ef-
fectiveness of the expungement process, addressing any potential
biases, and making necessary adjustments are key to ensuring
that the benefits of expungement reach all affected individuals.

Minnesota’s recent marijuana law changes, particularly those
related to expungement, reflect a commitment to justice reform
and addressing the long-term consequences of outdated drug
policies. By legalizing recreational marijuana and allowing for
expungement of certain cannabis-related offenses, the state is pro-
viding individuals with a second chance and dismantling barri-
ers to opportunity. Moving forward, continued efforts to educate,
support, and evaluate the expungement process will be essential
to maximizing the positive impact of these reforms on individu-
als, communities, and the overall criminal justice system. A
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IN THE
WEEDS

FIREARM OWNERSHIP, CANNABIS,
AND THE HEMP EXCEPTION

BY AARON EDWARD BROWN




n 2022, much to the surprise of many

Minnesotans—and even certain lawmak-

ers—the Legislature passed a law that pro-

vided guidance on the now-permissive use

of certain forms of psychoactive hemp.!

Specifically, the law provided greater clar-
ity concerning the use of hemp products that be-
came legal under federal law through the Agricul-
tural Improvement Act of 2018—aka the farm bill.2
The farm bill allowed these psychoactive products
through an exception that defines hemp as canna-
bis containing less than .3% tetrahydrocannabinol
(THC) by dry volume, and removed hemp from the
Controlled Substances Act of 1970.> To be clear,
hemp and “marijuana™ are both cannabis sativa
plants and visually indistinguishable from one an-
other.’ They do, however, have one critical differ-
ence, which becomes abundantly clear if your main
goal in using the plant is to experience its mind-
altering effects: Hemp contains very low amounts
of the psychoactive ingredient THC, whereas can-
nabis contains relatively high levels of THC.® To
put it more simply, in its pure form the latter will
get you high and the former will not.

Because federal and Minnesota state law exclude
hemp from the applicable statutes that implicate
cannabis generally, enterprising individuals have
been able to grow hemp and extract or otherwise
isolate the minimal amounts of THC inside, which
canthenbeusedto create any number of consumable
items (such as gummies, beverages, and tinctures).
These various products technically still fall under
the 2018 farm bill’s definition of hemp even though
the actual THC content can be at a level similar
to that of many cannabis products.” And like that,
in July 2022 people in Minnesota interested in the
mind-altering effects of THC no longer needed to
visit their former high school classmate or aspiring
local musician to score technically illegal cannabis.
Instead, Minnesotans can now go to their local
smoke shop, gas station, or even microbrewery to
participate in the age-old experience of consuming
THC, overeating some snacks, and passing out to
Netflix a little too early in the evening. But with this
newfound ability to get high in Minnesota without
breaking the law,® many may be wondering what
the implications are for firearm owners who are
also interested in the THC experience.

Firearms & THC use

Under federal law, individuals who “habitually
use™ cannabis are legally prohibited from buying
or possessing!® firearms. The penalty is up to 15
years in prison.!! Minnesota had a parallel restric-
tion under state law until this summer.'? The fed-
eral prohibition continues to exist even in light of
the fact that nearly one half of the population of
the United States lives in a state that has expressly
legalized the recreational use of cannabis (and two-
thirds live in a state that has legalized medicinal
cannabis).”® To add injury to inconvenience, the
federal firearm prohibition (922(g)(3)) does not
distinguish between a medicinal user and a recre-
ational user because the Controlled Substances
Act (CSA) classifies cannabis as a Schedule I drug
with no redeeming medicinal value, a lack of ac-
cepted safety for use under medical supervision,
and a high (no pun intended) potential for abuse.'*
In comparison, cocaine, fentanyl, and oxycodone
are all considered to have at least some medicinal
value—and are on a lower schedule than cannabis,
which exempts medicinal users of these substances
from the prohibitions in 922(g)(3)."

This scheduling determination regarding can-
nabis, which can only be described as completely
untethered from reality, has created many obstacles
for individuals with serious medical ailments who
could benefit by medicinal cannabis use. For some,
chief among these obstacles is the patient’s loss of
their Second Amendment rights, which has dis-
suaded patients from engaging in otherwise ben-
eficial cannabis-related therapies.!® To combat this
quagmire, several different strategies have emerged,
including lawsuits!” and Minnesotans lobbying the
Department of Health to petition the federal gov-
ernment to exempt cannabis from Schedule I of the
CSA."® To date, these strategies have been unsuc-
cessful, notwithstanding the fact that the scientific
consensus is that cannabis has medicinal benefits."”

Medicinal and recreational users alike can face
many collateral consequences related to their canna-
bis use. Although the industry is by and large heav-
ily regulated in the states that allow cannabis some
legal status, the consequences include housing dis-
crimination in certain instances, as well as poten-
tial employment discrimination in certain states.?
Interestingly, far less regulated?' and researched??

UNDER FEDERAL
LAW, INDIVIDUALS
WHO “HABITUALLY

USE” CANNABIS

ARE LEGALLY
PROHIBITED

FROM BUYING

OR POSSESSING

FIREARMS. THE
PENALTY IS UPTO

15 YEARS IN
PRISON.
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hemp products that pro-
vide a similar ability to become
intoxicated also provide less
risk? in terms of collateral

consequences—includ-

ing for firearm own-

ers—than more regulated
cannabis products in states that allow both. Even
more absurd, however, is that the risk profile for a
recreational hemp user who owns a firearm in Min-
nesota is lower than for a firearm-owning medici-
nal cannabis patient. Of course, there are still rules,
including around carrying or actively possessing a
firearm while intoxicated, which (for good reason)
Minnesota law prohibits.?* This is true regardless
of whether the individual carrying a firearm is in-
toxicated because of hemp, cannabis, alcohol, or
some other mind-altering substance.?

Future outlook in light of Bruen

Perhaps one of the most impactful Second
Amendment cases in the history of our country
was decided this past summer. The case, New York
State Rifle & Pistol Assn., Inc. v. Bruen,* rejected
the consensus two-step legal analysis that devel-
oped after the Supreme Court’s prior significant
Second Amendment case, Heller.?’ Under Bruen,
a regulation that the Second Amendment’s “plain
text covers” can only be found constitutional if the
regulation is “consistent with the nation’s histori-
cal tradition of firearm regulation.””® The Bruen
test—in its relatively short existence—has led fed-
eral courts around the country to declare many de-
cades-old laws unconstitutional, including certain
federal firearm prohibitions for individuals subject
to civil domestic violence prevention orders,” fel-
ony indictments,*® or who knowingly possessing a
firearm that has had the serial number removed.*'
But other federal courts have come to the exact op-
posite conclusion on many of these same issues,*
teeing up what seems to be an inevitable SCOTUS
fight to further interpret the limitations articulated
in Bruen.*
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SIMPLE MARIJUANA POSSESSION IS NO LONGER
CRIMINALIZED IN MOST STATES AND IT IS APPARENTLY NO
LONGER BEING TREATED AS A CRIMINAL OFFENSE IN

THE VIEW OF THE FEDERAL GOVERNMENT.

With respect to cannabis use and firearm pos-
session, there has been a budding disagreement
among federal courts in the preceding months
concerning whether 922(g)(3) can ever be consti-
tutionally applied to a habitual cannabis user. As
of now, a number of federal courts who have heard
a post-Bruen challenge to 922(g)(3) (as it relates to
cannabis) have upheld the prohibition,3* but others
have found it incompatible with Bruen’s demands.*
The decisions upholding 922(g)(3) as applied to
cannabis users have largely arrived at their conclu-
sions under two separate theories.

The first is that violators of 922(g)(3) are not
covered by the plain text of the Second Amend-
ment because the plain text only covers “ordinary,
law-abiding citizens.”*® There are several reasons
why the author views this reasoning as problematic
in this context. First, the plain text of the Second
Amendment doesn’t qualify who can own a firearm
and instead uses the term “the people.”’ In oth-
er places in the bill of rights where the term “the
people” is used, such a qualification wouldn’t make
sense.*® Second, simple marijuana possession is no
longer criminalized in most states and it is appar-
ently no longer being treated as a criminal offense
in the view of the federal government.* Thus, even
if the Second Amendment protection only applies
to “ordinary, law-abiding citizens,” cannabis users
would still be covered by the plain text of the Sec-
ond Amendment.

The second is that 922(g)(3) is consistent with
the historical tradition of firearm regulation in the
United States. Courts upholding 922(g)(3) under
this reasoning do so by comparing several sets of
“analogous” laws—the first being state restrictions
on carrying a firearm while intoxicated and the
second being laws aimed at preventing people con-
sidered to be dangerous from possessing firearms.*
In the author’s view, these comparisons are flawed
because both sets of past laws don’t resemble his-
torical analogues that are “relevantly similar” when
applied to recreational cannabis users—and espe-
cially when applied to medicinal cannabis users.*!



With respect to 17th and 18th century laws gov-
erning intoxication and firearm possession, 922(g)
(3) is simply way too broad, as it criminalizes all
active and constructive possession of firearms re-
gardless of whether the individual is presently in-
toxicated. This criminalization of even constructive
possession of a firearm is not analogous to prohibit-
ing carrying a firearm while intoxicated. It is, how-
ever, perfectly analogous to Minn. Stat. §624.7142,
subd. 2 (or any number of other states’ variations),
which does prohibit active firearm possession while
intoxicated.** Importantly the historical justifica-
tions for these laws similarly show that the con-
cern was related to the danger created by people
who were actively intoxicated, and not people who
sometimes drank alcohol and also constructively
possessed or sometimes used a firearm legally
while sober. In other words, these laws (much like
our current ones) acknowledge people who drink
alcohol on a regular or habitual basis generally
don’t need to have their firearm access restricted at
all times and in all places, but rather just when they
are intoxicated.*

With respect to historical laws disarming people
with a proclivity for violence, the idea that tens of
millions of recreational and medicinal cannabis
users are all inherently dangerous solely because
they sometimes use cannabis for medicinal or
recreational purposes is borderline offensive and
factually inaccurate in any reality other than the
1936 propaganda classic Reefer Madness. These
laws are not the “relevantly similar” historical
analogues that Bruen demands* because there is
nothing inherently dangerous about someone who
uses cannabis recreationally or medicinally one day
and then constructively owns, or uses in a lawful
manner, a firearm the next day. But even if there
was, the government would need to show that an
individual’s dangerousness exists through violent,
forceful, or threatening conduct, to get the correct
“relevantly similar” fit under Bruen.* And to state
the obvious, consuming a cannabis gummy is not
in and of itself real or attempted violent, forceful,
or threatening conduct. Although many rounds of
briefing will undoubtedly be held on this specific
issue, it would not surprise the author if many cir-
cuits (including the 8th Circuit) eventually struck
down 922(g)(3) when applied to cannabis users.

Conclusion

The questionable constitutionality of 922(g)(3)
and its state-law equivalents is not the only reason
to suspect potential change. Recently, the Biden
administration issued a statement noting that the

Secretary of Health and Human Services and the
U.S. Attorney General were both being asked to ini-
tiate a review of how cannabis is scheduled under
federal law.*¢

On the state level, Minnesota’s new Democratic
trifecta recently passed a legal framework for the
recreational use of cannabis.’ Included in this
framework is an amendment to Minnesota’s ineligi-
ble-persons statute, which provides that recreation-
al or medicinal users above the age of 21 are not
prohibited from firearm possession solely because
of their cannabis use. This is an important step.
But further state-level measures could go a long
way in reducing the associated risks, in particular
for Black Minnesotans who have been nearly five
times more likely to face a cannabis-related charge
than white Minnesotans.* These measures could
include prohibiting state law enforcement from
aiding federal authorities in investigating or pros-
ecuting potential actions under 922(g)(3) (related
to cannabis use), or requiring the Minnesota com-
missioner of health to apply for a federal exemption
to the CSA’s scheduling of cannabis on behalf of
Minnesota’s medicinal patients.

We have learned a lot in the intervening 50 years
since the federal government officially criminalized
cannabis use. One thing we have learned is that the
health, safety, and financial costs associated with
alcohol use far exceed the costs associated with
cannabis use.* Another is that many people find
a tremendous amount of relief in their cannabis
treatment,*® with some reporting that the impact is
literally life-changing.>!

To recap, although the law has recently changed
in Minnesota, the federal firearm prohibition exists
for all cannabis users (medicinal or otherwise) even
though the same cannot be said about recreational
users of similarly intoxicating hemp products.> It is
important to recognize the Minnesota Legislature’s
bold action in setting up a thoughtful and well-regu-
lated legal marketplace for cannabis and ending the
catastrophic damage brought about by prohibition.
But it is also important to recognize that the work
is not finished, as the federal firearm prohibition
as applied to cannabis users creates an unreason-
able risk for Minnesotans who own firearms. This
risk remains particularly intolerable for the nearly
40,000 (and growing) medicinal users®® in Minne-
sota. Simply put, our society should be removing
obstacles—not maintaining them—for people to ac-
cess the medicinal help they need. Hopefully with
some continued bold action on the state and fed-
eral level, we won’t be in the weeds on this issue for
much longer. A
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gous historical law to the challenged law. This issue
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should be resolved (or at least explored) in United States
v. Rahimi, Docket No. 22-915, which the Supreme Court
agreed to hear next term.

3 See, e.g., United States v. Black, 2023 WL 122920 (W.D.
La. 1/6/2023);

United States v. Sanchez, 2022 WL 17815116 (W.D. Tex.
12/19/2022); Fried, WL 16731233.

¥ See, e.g., United States v. Harrison, 2023 WL 1771138 at
*8 (W.D. Oklahoma 2/3/2023); United States v. Connelly,
2023 WL 2806324 (W.D. Tex. 4/6/2023).

% Sanchez, 2022 WL 17815116 at *2-3 (holding that the
language of § 922(g)(3) is not covered by the plain text
of the Second Amendment because the Second Amend-
ment only covers ordinary, law-abiding citizens).

37 See U.S. Const. amend. II.

3% Compare U.S. Const. amend. II. with U.S. Const.
amend. I (“Congress shall make no law...[prohibiting]...
the right of the people peaceably to assemble...”); U.S.
Const. amend. IV (“The right of the people to be secure
in their persons...”); U.S. Const. amend. IX (“The
enumeration in the Constitution, of certain rights, shall
not be construed to deny or disparage others retained by
the people”) (emphasis added). See also, Justice Stevens
dissent in Heller pointing out that this type of limitation
would negate the Fourth Amendment entirely. Heller,
554 U.S. at 644 (Stevens, J., dissenting).

¥ See Joseph R. Biden, A Proclamation on Granting Pardon
for the Offense of Simple Possession of Marijuana, THE
WhiTe Housk (10/6/2022), https://www.whitehouse.gov/
briefing-room/presidential-actions/2022/10/06/granting-
pardon-for-the-offense-of-simple-possession-of-marijuana/
(granting a full unconditional pardon under both DC
and federal law for every United States citizen who com-
mitted the offense of simple possession of cannabis in
violation of the CSA).

40 See, e.g., United States v. Posey, 2023 WL 1869095 (N.D.
Indiana 2/29/2023); Fried, WL 16731233 at *7.

4! Bruen, 142 S. C.T. at 2123.

# Minn. Stat. §624.7142.

43 United States v. Harrison, 2023 WL 1771138 at *8 (W.D.
Oklahoma 2/3/2023).

4 Bruen, 142 S. C.T. at 2132.

4 See Harrison, 2023 WL 1771138 at *17 (citing Binderup
v. Att’y Gen. United States of Am., 836 F.3d 336, 375 (3d
Cir. 2016) (noting that “because longstanding prohibi-
tions focused on dangerousness exhibited by past vio-
lent, forceful, or threatening conduct, ‘[d]ispossession
on the basis of a conviction for these sorts of crimes
comports with the original public understanding of the
scope of the right to keep and bear arms.””).

4 Supra note 39.

4THF 100 (2023).

8 Christopher Ingraham, Minnesota's Black Marijuana Us-
ers Far More Likely to Face Arrest than White Ones, MIN-
NESOTA REFORMER (9/7/2022), https://minnesotareformer.
com/2022/09/07/minnesotas-black-marijuana-users-far-
more-likely-to-face-arrest-than-white-ones/.

4 Adie Rae, PhD and Mandy Armitage, MD, Are Marijua-
na and Alcohol Equally Dangerous, or Is One Safer Than
the Other?, GoobRx HEALTH (October 2021), https.//
www.goodrx.com/well-being/substance-use/is-cannabis-
safer-or-healthier-than-alcohol.

0 Christopher Ingraham, 92% of patients say medical mari-
Jjuana works, THE WASHINGTON Post (10/1/2014), https.//
www.washingtonpost.com/news/wonk/wp/2014/10/01/92-
of-patients-say-medical-marijuana-works/.

31 Joanna Ing and Cheryl Varley, Medical cannabis ‘saved
my life’, BBC News (5/18/2021), https://www.bbc.com/
news/health-57098858.

32 Supra note 3.

33 Jay Kohls, Advocates say legalized marijuana could
help Minnesota medical cannabis program, KSTP-TV
(11/27/2022).
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Administrative Law

Supreme Court overturns
MPCA grant of water pol-
lution permit. A unanimous
Minnesota Supreme Court
found the MPCA’s decision
to issue a water pollution
permit for PolyMet’s pro-
posed NorthMet mine to
be arbitrary and capricious
based on “danger signals” in
the agency’s handling of EPA
comments on the project.

In reaching this result, the
Court provided guidance on
the Minnesota Administrative
Procedure Act’s section 14.68
process for investigating “al-
leged irregularities in [agency]
procedure” and on the “arbi-
trary and capricious” standard
for challenging agency action
in section 14.69(f).

The dispute concerned
a series of conversations
between MPCA and EPA
officials about PolyMet’s
draft permit. In a special
fact-finding process requested
under section 14.68 by
environmental groups and
the Fond du Lac Band of
Chippewa, a district court
determined that MPCA of-
ficials had asked EPA officials
to withhold their written
comments on the draft permit
until after the close of the
public comment period. The
district court found that “the
MPCA’s primary motivation
was its belief that there would
be less negative press about
the NorthMet Project if EPA
comments were delayed until
after public comments and
verbally expressed EPA con-
cerns were incorporated into

the draft permit.” Addition-
ally, the district court found
that MPCA failed to preserve
notes and emails relating to
its arrangements with EPA.
And although EPA officials
verbally raised concerns
with MPCA about the draft
permit, EPA ultimately never
submitted any written com-
ments, either before or after
the public comment period.
Based on these findings,
the environmental groups
and Band challenged the
permit decision as “made
upon unlawful procedure”
under section 14.69(c) and
as “arbitrary and capricious”
under section 14.69(f). But
the district court largely
rejected these challenges on
the grounds that that although
MPCA’s actions may have
been “irregular,” they did not
rise to the level of “unlaw-
ful.” The district court stated
that there “is no statute, rule,
regulation, or other formally
adopted policy or procedure
that prohibited MPCA from
asking EPA to delay its com-
ments.” The court of appeals
affirmed, holding that even
if there had been unlawful
process, the challengers had
not shown that MPCA’s
actions had caused them “ac-
tual prejudice” under section
14.69, which empowers courts
to “reverse or modify the deci-
sion if the substantial rights of
the petitioners may have been
prejudiced” because of unlaw-
ful, unsupported, or arbitrary
and capricious agency action.
The Supreme Court
reversed, describing the ap-
proach of the lower courts as
“too constrained.” The Court
explained that the phrase

“arbitrary and capricious”
functions as a “catchall, pick-
ing up administrative miscon-
duct not covered by the other
more specific paragraphs”
for judicial review under the
Minnesota Administrative
Procedure Act. Thus, even if
a procedural irregularity un-
covered under section 14.68
doesn’t rise to the level of
being unlawful under section
14.69(¢), it may nevertheless
constitute what the court
described as a “danger signal”
that the agency has acted arbi-
trarily and capriciously under
section 14.69(f). The Court
emphasized that “agency’s
procedures are at the heart
of the Minnesota Administra-
tive Procedure Act,” which
“focuses on ‘procedural rights
with the expectation that
better substantive results will
be achieved in the everyday
conduct of state government
by improving the process by
which those results are at-
tained.” Minn. Stat. §14.001.”
Applying this reasoning,
the Supreme Court stated
that the “motivation of the
MPCA—to avoid public aware-
ness and scrutiny of the EPA’s
concerns because of the
intense public interest in the
NorthMet project—is contrary
to the express ‘purposes of
the Administrative Procedure
Act’ to increase transparency
and ‘public access to govern-
mental information.” Minn.
Stat. §14.001(4).” The Court
concluded that “the MPCA’s
request that the EPA refrain
from providing written com-
ments on the draft permit
during the public comment
period is an irregularity in
procedure that constitutes a

SEPTEMBER 2023 « BENCH + BAR OF MINNESOTA 35



NOTES + TRENDS

danger signal of arbitrary and
capricious decision-making.”
The Court also rejected
the court of appeals’ conclu-
sion that persons challenging
agency action must dem-
onstrate actual prejudice to
their substantial rights. The
Court emphasized that the
statute authorizes courts to
reverse agency action where
the challenger’s substantial
rights “may have been preju-
diced” and concluded that
challengers “need not show
actual prejudice.” (Emphasis
in Court’s opinion.) The
Supreme Court observed that
the “court of appeals recita-
tion of the prejudice require-
ment of section 14.69 placed
a higher, and therefore im-
proper, burden on appellants.”
The Court concluded that
based on the circumstances,
there was ample basis to
conclude that the challengers’
interests may have been preju-
diced by MPCA'’s conduct
because EPA’s concerns were
not adequately reflected in the
administrative record. The
Court remanded the matter
to MPCA to receive EPA’s
comments into the record.
In re Denial of Contested
Case Hearing Requests and
Issuance of NPDES Permit
Jfor the Proposed NorthMet
Project, No. A19-0112 (Minn.
8/2/2023).

Mehmet Konar Steenberg
Mitchell Hamline School of Law
* mehmet.konarsteenber@

mitchellhamline.edu

Criminal Law

Probation revocation:
The need for confinement
outweighs policies favoring
probation when a defendant
repeatedly violates proba-
tion by having contact with a
minor after a criminal sexual
conduct conviction. Appellant
pleaded guilty to first-degree
criminal sexual conduct in
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2018. He was sentenced to
a stayed sentence of 144
months in prison, with a
30-year probationary term.
Conditions of his proba-
tion included completing
sex offender treatment, no
unsupervised contact with
minor females, and no use of
sexually explicit materials. He
violated all these conditions,
including multiple violations
of the no-unsupervised-con-
tact condition, so the district
court revoked his probation
and executed his sentence.
Appellant argues the
district court did not make
sufficient factual findings to
support the revocation, but
the court of appeals disagrees.
The district court designated
the specific conditions that
were violated, found the viola-
tions intentional and inexcus-
able, and found the need for
confinement outweighed the
policies favoring probation
(“Austin factors”). State v.
Austin, 295 N.W.2d 246, 250
(Minn. 1980). As to the third
Austin factor, the court specifi-
cally found that confinement
was necessary to protect the
public from further criminal
activity by appellant (State
v. Motland, 695 N.W.2d 602,
607 (Minn. 2005)), pointing
to specific evidence presented
regarding appellant’s behavior
and the risks of such behav-
ior. State v. Smith, A22-1715,
2023 WL 441161040 (Minn.
Ct. App. 7/10/2023).

Postconviction: Statute of
limitations for petition does
not restart when a stayed
sentence is executed. After
his conviction in June 2019
for felony domestic assault,
appellant’s 15-month sentence
was stayed for five years. In
August 2021, appellant’s
probation was revoked, and
his sentence was executed.

In July 2022, appellant filed

a postconviction petition,
arguing prosecutorial miscon-
duct deprived him of a fair
trial. The district court denied
appellant’s petition, finding it
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time-barred.

Postconviction petitions
must be filed within two years
of the entry of judgment of
conviction or sentence, if
no direct appeal is filed, or
an appellate court’s disposi-
tion of the petitioner’s direct
appeal. Minn. Stat. §590.01,
subd. 4(a). Appellant argues
the two-year period began
in his case when the district
court executed his sentence in
August 2021, because the ex-
ecution of his sentence was a
modification of his sentence.

The court of appeals
disagrees. The district court
executed the sentence it had
previously imposed per the
requirements of Minn. Stat.
§609.14, subd. 3(2), which
governs revocation of a stay
of execution. Appellant’s
sentence remains unchanged
from when it was imposed in
2019. As appellant did not file
a direct appeal, the postcon-
viction statute of limitations
expired two years after he was
sentenced in June 2019, and
his July 2022 petition was
untimely. Brouillette v. State,
A23-0020, 2023 WL 4411614
(Minn. Ct. App. 7/10/2023).

4th Amendment: A vehicle
impounded following a
lawful search that revealed
controlled substances may
be searched again while
in law enforcement’s cus-
tody and control. Police had
stopped appellant’s vehicle for
brake light and license plate
violations when they noticed
a firearm in the vehicle. As
neither appellant nor his pas-
senger had permits to carry,
the vehicle was searched for
weapons, turning up heroin
and methamphetamine.
Appellant and his passenger
were arrested, and the vehicle
was impounded. After the pas-
senger posted bail, she asked
to retrieve items from the
vehicle. When brought to the
vehicle, she acted suspiciously
and tried to conceal some-
thing from the vehicle in her
jacket. Police found a black

plastic lockbox in the jacket,
which contained a variety of
controlled substances. Appel-
lant was thereafter charged
with first-degree and fifth-
degree controlled substance
offenses. His motion to sup-
press evidence in the lockbox
was denied. After a stipu-
lated facts trial, appellant was
convicted of the first-degree
offenses.

Appellant does not argue
the initial search of the ve-
hicle was unlawful, and the
court of appeals notes that the
automobile exception to the
warrant requirement autho-
rized police to conduct the
search for concealed firearms
or controlled substances.
Appellant argues, howeyver,
that the lockbox was removed
from the vehicle before any
probable cause arose to be-
lieve it contained contraband.

The court explains that
probable cause to search a
vehicle does not expire when
it is impounded. As police
had probable cause to search
the vehicle for weapons and
controlled substances when
it was first impounded, the
vehicle remained in the
custody and control of police,
and no other circumstances
dispelled probable cause to
believe additional contraband
could be found in the vehicle,
police were authorized by
the automobile exception to
search appellant’s vehicle at
the time the passenger arrived
at the impound lot to remove
property from the vehicle.

The court also rejects
appellant’s argument that
the passenger’s removal of
the lockbox from the vehicle
rendered it unsearchable.
Under the automobile excep-
tion, police are permitted to
search any container that was
inside a vehicle at the time
there was probable cause to
search it. Police were autho-
rized to search the lockbox
even after it was removed
from the vehicle because they
had probable cause to search
the vehicle when the lockbox



was removed. State v. Schell,
A22-1115,2023 WL 4692914
(Minn. Ct. App. 7/24/2023).

Public trial: Excluding pub-
lic from a courtroom due to
covid-19 implicates the right
to a public trial. Appellant
was charged with first-degree
aggravated robbery and all
spectators were excluded from
the courtroom during his tri-
al, pursuant to a covid-19 trial
plan. The trial was broadcast
via a one-way video feed in a
nearby courtroom. Appellant
was convicted and argued for
a new trial, claiming his right
to a public trial was violated.
The court of appeals found
the trial was partially closed,
but ultimately concluded ap-
pellant’s public trial right was
not violated.

The Supreme Court first
determines that the district
court’s complete exclusion
of the public from the trial
courtroom was a “true closure
subject to constitutional scru-
tiny.” Not a single member of
the public was allowed into
the trial courtroom. Although
a video feed was provided,
“[t]he constitutional values
of having trial participants
understand they are being
observed and providing the
support of family to the defen-
dant... are undermined when
the public is only allowed to
view the proceedings from a
secondary location via a one-
way video feed.”

The Court goes on to
recognize that protecting trial
participants and the public
during the covid-19 pandemic
was an overriding interest that
justified some restrictions
on attendance at the trial.
However, even if an overriding
interest is present, the district
court must make specific
detailed findings showing how
the restrictions are no broader
than necessary to protect the
overriding interest and that
the district court considered
reasonable alternatives to
closure.

Here, the district court’s
decision to exclude all
spectators was supported by
adequate findings regarding
the size of the courtroom and
social distancing guidelines.
However, the district court
did not make adequate find-
ings for the Supreme Court
to assess whether the district
court considered reasonable
alternatives to closure or
made any findings explaining
why a one-way video feed to
another courtroom made the
closure no broader than nec-
essary. The case is remanded
to the district court to make
a record on the reasonable
alternatives to closure it
considered and on whether
the trial closure was broader
than necessary. State v. Bell,
A20-1638, 2023 WL 4750955
(Minn. 7/26/2023).

Evidence: Victim’s state-
ments did not fall within
excited utterance exception
to hearsay rule. Respondent
was charged with misde-
meanor domestic assault. The
state moved to introduce a
body-worn camera recording
showing the victim’s statement
regarding respondent’s physi-
cal abuse after the victim re-
fused to respond to the state’s
subpoena. The district court
granted respondent’s motion
to suppress the recording, con-
cluding the victim’s statements
did not fall within the excited
utterance hearsay exception
and that her statements were
testimonial under the con-
frontation clause. The court
of appeals affirmed, finding
that admission of the record-
ing would violate respondent’s
right to confrontation.

The Supreme Court first
concludes that the district
court properly found the
excited utterance hearsay ex-
ception inapplicable. Courts
are to consider a number of
factors, including the length
of time between the utter-
ance and the event at issue,
the nature of the event, the
declarant’s physical condition,
and any possible motive to
falsify. The Court notes that,
while not required, a physi-
cal manifestation of stress
is often a key indicator of
“an aura of excitement.” The
district court found here that
the victim had an unexcited
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demeanor, enough time had
passed for the victim to sug-
gest that respondent may have
fallen asleep, and nearly all
the victim’s recorded state-
ment was made in response

to questions by the police.
Under these findings, the
Court decides the district
court properly excluded the
body-worn camera recording
of the victim’s statement as in-
admissible hearsay. The Court
does not address respondent’s
claim of a confrontation
clause violation. State v.
Tapper, A22-0161, 2023 WL
4751211 (Minn. 7/26/2023).

Samantha Foertsch
Bruno Law PLLC
samantha@brunolaw.com

Stephen Foertsch
Bruno Law PLLC

stephen@brunolaw.com

Employment
& Labor Law

Fair Labor Standards Act;
nominal attorney’s fees. An
award of nominal attorney’s
fees to a prevailing party in
a claim under the Fair Labor
Standards Act for nonpay-
ment of wages was upheld by
the 8th Circuit, based upon
the “egregious” conduct by
the attorney for the class
action claimants. Affirm-
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ing a lower court ruling, the
8th Circuit held that the
attorney’s fees should be
substantially reduced from the
lodestar amount because of
the wrongful behavior of the
attorney for the class. Vines v.
Welspun Pipes, Inc., WL 2023
4685888 (8th Cir. 7/21/2023)
(unpublished) (per curiam).

Misconduct in wage case;
dismissal upheld. Litigation
misconduct also was central
to dismissal of a claim for
unpaid wages, based upon the
counsel for claimant repeat-
edly filing premature, merit-
less motions; making ex parte
calls to the district court in a
discovery dispute; asserting
improper objections during
depositions; and instructing a
witness not to attend a deposi-
tion. That behavior warranted
the trial court to dismiss the
lawsuit as a sanction for “bad
faith” litigation conduct,
which the 8th Circuit af-
firmed. Bachman v. Bachman,
WL 2023 4286722 (8th Cir.
6/30/2023) (unpublished)
(per curiam).

Race discrimination claim,
termination upheld. A
delivery driver who was fired
after striking a homeowner’s
mailbox with his truck, which
he denied, lost his claim of
race discrimination after he
was terminated due to the
incident. The 8th Circuit
upheld summary judgment
on grounds that the termina-
tion was due to the driver’s
failure to report the accident
and being dishonest about it
and the claimant did not show
that there was any pretext in
the decision-making process.
Cross v. United Parcel Service,
Inc., WL 2023 3858611(8th
Cir. 6/7/2023) (unpublished)
(per curiam).

ERISA benefits; claim
denied. An employee who
was denied health insurance
benefits under his employer’s
ERISA plan after he had sur-
gical treatment in connection
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with weight reduction lost his
claim on summary judgment.
The 8th Circuit upheld the
dismissal on grounds that

the ERISA plan expressly
excluded medical services in

connection with weight reduc-

tion, and no federal or state
law ordered coverage for that
type of treatment. Schafer v.
Zimmerman Transfer, Inc., 70

F.4th 471 (8th Cir. 6/7/2023).

Social Security denied;
claimant able to work. A
claim by an employee who
sought Social Security dis-
ability (SSI) benefits due to
chronic fatigue was denied
by an ALJ with the Social
Security Administration.
Upholding the ALJ’s ruling,
the 8th Circuit held that the
claimant’s medical report did
not establish any disability
to work and she could still
perform work that included

mostly computer-related tasks.

Bentley v. Kijakazi, 2023
3862562 (8th Cir. 6/7/2023)
(unpublished).

Federal vaccination
requirement; dismissed for
mootness. Revocation of an
executive order signed by
President Biden to require
federal contractors to have
their employees vaccinated for
covid made a lawsuit over that
policy moot. The 8th Circuit
dismissed an appeal by the
government of an adverse low-
er court decision on grounds
that, due to revocation, the
executive order could no lon-
ger be enforced, which made
the case moot and warranted
dismissal of the appeal. State
of Missouri v. Biden, 2023 WL
3862561(8th Cir. 6/7/2023)
(unpublished) (per curiam).

Paid time off (PTO); no
right to accrued amount. An
executive director of a
nonprofit organization who
resigned and then sought his
accumulated paid time off
(PTO) lost his case. Affirm-
ing a decision of the Ramsey
County District Court, the
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Minnesota Court of Appeals
held that the claims consisting
of breach of contract and vio-
lation of Minn. Stat. §181.14,
the Payment of Wages Act
(PWA), were not actionable
because the claimant did not
have a contractual right to a
payout of accrued PTO and
the statute does not provide
any “independent” right to
such a payment. Hightower

v. Community Action Partner-
ship of Ramsey & Washington
Counties, WL 2023 4199084
(Minn. Ct. App. 6/26/2023)
(unpublished).

Unemployment compensa-
tion; translation claim fails.
An employee who worked at
stocking shelves for Walmart
lost his claim for unemploy-
ment compensation benefits
after he was discharged. The
court of appeals affirmed a
decision of an unemployment
compensation judge with the
Department of Employment
& Economic Development
(DEED) on grounds that the
employee committee disquali-
fying “misconduct.” It further
rejected the contention that
the claimant was not provided
with adequate translation
services during the hearing,
an issue that was raised for
the first time on appeal. Guffe
v. Wal-Mart Associates, Inc.,
WL 2023 4167863 (Minn.
Ct. App. 6/26/2023) (unpub-
lished).

Former police officer pre-
vails. A former police officer
successfully challenged the
decision of an administrative
law judge (ALJ) who had
denied his request that the
claimant city must provide
continuing health insurance
coverage to him because he
suffered a duty-related disabil-
ity, as required under Minn.
Stat. §352B.10. Reversing a
denial by an ALIJ, the appel-
late court held that the ALJ
improperly imposed a burden
of proof on the employee to
establish eligibility, which was
arbitrary and capricious. City

of Waite Park v. Weeks, WL
2023 393565 (Minn. Ct. App.
6/12/2023) (unpublished).

Unemployment compensa-
tion; covid vaccination deni-
als. The Minnesota Court of
Appeals recently addressed a
quartet of covid-related unem-
ployment claims.

An employee who refused
to comply with the employer’s
covid vaccine requirement
was denied unemployment
compensation benefits be-
cause her refusal was based
on “purely secular reasons” re-
garding the efficacy and safety
of the vaccine, rather than a
“sincerely held religious be-
lief.” Reiterating the standard
for the determination of these
type of cases, the appellate
court, in a published decision,
ruled that vaccination-refusing
employees cannot successfully
assert a claim of violation
of their exercise of religious
freedom rights under the
First Amendment unless they
show that their resistance is
based upon “sincerely held”
religious beliefs, rather than
questioning the validity of
the testing or the vaccination
process. Goede v. Astra Zeneca
Pharms., LP, 992 N.W.2d 700
(Minn. Ct. App. 6/7/2023).

But the appellate court
reversed a pair of denials of
benefits by an unemployment
law judge (ULJ) with the
Department of Employment
& Economic Development
(DEED). Benefits were prop-
er because the employees
had “sincerely held religious
beliefs” that supported their
position, and there was insuf-
ficient evidence in the record
to support the ULJ’s contrary
determinations. Benish v.
Berkley Risk Administrators
Co., LLC, 2023, WL 3938996
(Minn. Ct. App. 6/12/2023)
(unpublished) and Millington
v. Fed. Reserve Bank of Min-
neapolis, 2023 WL 3939525
(Minn. Ct. App. 6/12/2023)
(unpublished).

An employee who claimed
that it was too burdensome



for him to submit to covid
testing and was not able to
establish that his refusal to
participate in testing was
based on his sincere religious
belief lost his claim. Daniel
v. Honeywell International,
Inc., 2023 WL 3941697
(Minn. Ct. App. 6/12/2023)
(unpublished).

Unemployment compensa-
tion; availability for employ-
ment. An employee who suf-
fered a significant job-related
injury during a relatively short
time working won her claim
for unemployment benefits.
Reversing a decision of an
ALlJ, the appellate court held
that the record did not sup-
port the ALJ’s determina-
tion that the employee had
not made herself “available”
for suitable employment, as
statutorily required under
Minn. Stat. §268.085, subd.
1(4) to obtain benefits. In re

Merrell, WL 2023 3943608
(Minn. Ct. App. 6/2/2023)
(unpublished).

Marshall H. Tanick
= Meyer, Njus & Tanick
mtanick@meyernjus.com

Environmental Law

Minnesota Supreme Court
rejects PolyMet’s NPDES
permit on procedural and
groundwater issues. On
8/2/2023, the Minnesota
Supreme Court affirmed in
part, reversed in part, and
remanded the National Pol-
lutant Discharge Elimination
System/State Disposal System
(NPDES/SDS) permit issued
by the Minnesota Pollution
Control Agency (MPCA) for
a new copper mining project

in St Louis County, MN,

proposed by New Range Cop-

per Nickel (formerly PolyMet
Mining).

In January 2019, several
environmental groups and
the Fond du Lac Band of
Lake Superior Chippewa
challenged the permit to the
Minnesota Court of Appeals.
Among other things, appel-
lants alleged that MPCA
had followed irregular and
unlawful procedures by
pursuing and entering into
an agreement by which the
U.S. Environmental Protec-
tion Agency (EPA) would not
submit written comments on
the permit during the public-
comment period but would
read the proposed comments
to MPCA staff in a confer-
ence call. In May 2019, the
court of appeals transferred
the case to the district court
to examine the alleged unlaw-
ful procedures. The district
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court determined that while
MPCA had followed several
procedural irregularities, the
agency’s conduct, including
MPCA’s efforts to persuade
the EPA not to submit written
comments during the public
comment period, was not
procedurally improper or
otherwise unlawful.

In reviewing the district
court’s decision, the court of
appeals determined it did not
need to determine whether
the challenged procedures
were unlawful because
appellants had not demon-
strated that the procedures
prejudiced their substantial
rights. For example, the court
noted that MPCA’s actions
did not prevent appellants
from submitting comments on
the permit, and even if EPA
had submitted comments
during the public comment
period, they likely would have
come toward the end of the
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comment period such that
appellants could not have con-
sidered EPA’s comments in
drafting their own comments.
Plus, EPA did communicate
its comments to MPCA.

The court of appeals also
evaluated appellants’ other
arguments challenging the
permit, including whether the
permit should have included
water-quality-based effluent
limits (WQBELSs) in addition
to technology-based effluent
limits, and whether the permit
properly regulated seepage
discharges to groundwater
from the proposed project’s
stockpile and tailings basin.

The Minnesota Supreme
Court granted appellants’
petition for review to ad-
dress three primary issues:
(1) whether the permit must
be reversed or remanded
because of the procedural
irregularities described above;
(2) whether the permit should
have included water quality-
based effluent limitations
(WQBELs); and (3) whether
the permit complies with
a Minnesota rule address-
ing wastewater discharges
to groundwater, Minn. R.
7060.0600 (2021).

On the issue of proce-
dural irregularities, the Court
held that even if an irregular
procedure of an agency does
not rise to the level of an
unlawful procedure under the
Minnesota Administrative
Procedure Act (MAPA, Minn.
Stat. ch. 14), an irregularity
in procedure nonetheless may
constitute a “danger signal”
that may be considered in de-
termining whether an agency
decision is “arbitrary or capri-
cious.” Here, the Court found
several “danger signals” in
MPCA’s interaction with EPA
during the permitting process,
including: (1) arranging to
delay EPA comments on the
draft permit; (2) failing to
document in the administra-
tive record either its request
or EPA’s concerns about the
draft permit; (3) not explain-
ing if or how the MPCA
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resolved EPA’s concerns;
and (4) general deficiencies
in the administrative record
regarding communications
between the MPCA and the
EPA. These danger signals,
the Court held, rendered the
MPCA’s decision on the per-
mit arbitrary and capricious.

In determining whether
MPCA’s arbitrary and
capricious permit deci-
sion required reversing or
modifying the decision, the
Court emphasized that the
relevant inquiry is whether
appellants’ substantial rights
“may have been prejudiced.”
Minn. Stat. §14.69 (emphasis
added). Here, the Court held
that appellants had met the
standard. For example, the
Court concluded that the
lack of documentation in the
administrative record regard-
ing EPA’s concerns with the
permit—particularly on issues
of greatest concern to appel-
lants, such as the need for
WQBELs—“may” have limited
appellants’ right to engage
in meaningful review of the
proposed permit. Accord-
ingly, the Court remanded
to MPCA for the limited
purpose of giving EPA an op-
portunity to provide written
comments on the final permit
and for MPCA to respond
to any comments submit-
ted by EPA. The Court also
directed MPCA to amend the
permit, if warranted by EPA’s
comments, to add WQBELSs
and ensure compliance with
state and tribal water quality
standards.

Regarding compliance
with Minnesota groundwater
requirements, at issue was an
MPCA rule prohibiting, in
relevant part, the discharge
of industrial waste to the “un-
saturated zone” in a manner
that may “pollute the under-
ground waters.” The rules
define “unsaturated zone” as
“the zone between the land
surface and the water table.”
Minn. R. 7060.0300, subp. 7.
The Court evaluated the ap-
plication of this prohibition to
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the proposed category 1 stock-
pile and tailings basin at New
Range’s proposed mining
operation. Both the stockpile
and the tailings basin would
allow pollutants from the
mining waste materials to
infiltrate to the underlying
groundwater; however, in both
cases, New Range proposed
to construct cut-off walls from
surface to the bedrock that
would contain the polluted
groundwater and minimize
the groundwater escaping
outside of the containment
system. The polluted ground-
water in the containment sys-
tem would then be collected
and sent to a wastewater
treatment system. No party
disputed that the groundwater
in the containment systems
underlying the stockpile and
tailings basin would be pol-
luted; rather, the core issue
was whether the groundwater
in the containment systems
was part of “the underground
waters” that may not be pol-
Iuted under Rule 7060.0600,
subpart 2.

The Supreme Court
held that it was. Looking
to the broad definition of
“underground water,” Minn.
R. 7060.0300, subp. 6, the
Court held that the term’s
unambiguous language
contemplates no exclusions.
The Court thus held that the
prohibition on discharges
to the unsaturated zone in a
manner that may pollute the
underground waters “applies
with equal force to ground-
water within the planned
containment systems” at the
proposed mining project, “as
it does to groundwater outside
the planned containment
system.” And because the
language was unambiguous,
the Court determined it did
not need to defer to MPCA’s
contrary interpretation. The
Court noted that its holding
does not necessarily preclude
MPCA from issuing a permit
for the project, as the MPCA
could consider granting a vari-
ance, which the rules allow in

“exceptional circumstances.”
Minn. R. 7060.0900. The
Court reversed the court of
appeals on the groundwater is-
sue and remanded the permit
to MPCA for consideration
of whether a variance is
appropriate for the project.
The Court’s holding raises
the possibility that other
infiltration-based wastewater
management facilities could
likewise require a variance.
In re Contested Case Hearing
Requests & Issuance of Nat’l
Pollutant Discharge Elimina-
tion Sys., ___ N.W.2d __
(2023).

U.S. Court of Appeals
upholds EPA’s aircraft GHG
emissions rules. In a recent
ruling, the United States
Court of Appeals for the D.C.
Circuit upheld the 2021 EPA
standards regulating green-
house gas (GHG) emissions
from domestic aircraft. The
EPA’s standards aligned
with those adopted by the
International Civil Aviation
Organization (ICAO). Peti-
tioners—made up of 12 states,
the District of Columbia, and
three environmental groups—
challenged the EPA’s regula-
tions, claiming they should
have been more stringent than
those promulgated by ICAO
in an effort to combat climate
change.

Petitioners first asserted
that the EPA failed to apply
factors required by Section
231 of the Clean Air Act. The
court rejected this argument,
citing to the language of
Section 231, which provides
that “[t]he Administrator
shall, from time to time, issue
proposed emission standards
applicable to the emission
of any air pollutant from any
class or classes of aircraft
engines which in his judg-
ment causes, or contributes
to, air pollution which may
reasonably be anticipated to
endanger public health or wel-
fare.” The court, examining
the plain language of Section
231, explained that the statute



is “relatively simple,” and does
not mandate consideration

of certain factors (such as

a “latest-technology” ap-
proach), nor contemplation of
substantive content of aircraft
emissions standards. The
EPA relied upon an earlier
2016 endangerment finding
related to emissions of GHG
from aircraft over a certain
size. The EPA concluded that
“elevated concentrations of
these substances were reason-
ably anticipated to endanger
the public health and welfare
by contributing to climate
change.” Having made the en-
dangerment finding, the EPA
was within its authority under
Section 231 to “issue pro-
posed emissions standards”
related to GHG emissions
from aircraft.

Petitioners next contended
that the EPA acted arbitrarily
and capriciously in pass-
ing the aircraft emissions
standards. They asserted three
prongs to this argument: (1)
by aligning domestic aircraft
standards with ICAO, the
EPA did not account for
harms of climate change; (2)
the EPA failed to consider
alternatives that would reduce
GHG emissions; and (3) the
EPA did not consider effects
of the emissions standards
on minority and low-income
populations as required by
executive orders. The court re-
jected all three prongs. First,
the court found it beneficial
to align domestic emissions
standards with global ICAO
standards, citing to a history
of consistent harmonization
between the EPA and ICAO.
Next, the court held that the
EPA reasonably concluded
that implementing alternative
standards like those proposed
by petitioners would result
in delay and undue hard-
ship to American aircraft
manufacturers, which the
court recognized already
“navigate lengthy timelines
for the certification and sale
of new aircraft.” Finally, the
court rejected the third claim,

explaining that petitioners’
claim was foreclosed by the
executive orders, and not
subject to judicial review.

The court concluded
that the EPA has substantial
discretion to regulate GHG
emissions from aircraft under
Section 231 and acted prop-
erly in aligning domestic stan-
dards with those of ICAO.
California v. Environmental
Protection Agency, 72 F.4th
308 (D.D.C. 2023).

EPA rescinds Trump-era
rule on evaluation of benefits
and costs in Clean Air Act
rulemaking. On 7/13/2023,
the EPA published a final rule
rescinding the agency’s 2020
Trump-era rule titled “Increas-
ing Consistency in Consider-
ing Benefits and Costs in the
Clean Air Act Rulemaking
Process” (the benefit-cost
rule).

In many instances, the
EPA is required to prepare an
economic impact assessment
(EIA) prior to promulgating
or revising a standard or regu-
lation under the Clean Air Act
(CAA) (42 US.C. §7401 et
seq.). See 42 U.S.C. §7617(a)
(requiring consideration of,
e.g., the costs of compliance,
the potential inflationary or re-
cessionary effects of the stan-
dard or regulation, the effects
on competition with respect
to small businesses, and the
effects on consumer costs and
energy use). In addition, EPA
is subject to various executive
orders that require the estima-
tion of costs and benefits
any time an agency develops
“economically significant”
regulations. For example, in
1993, President Clinton is-
sued Executive Order 12866,
which mandates that agencies
“assess both the costs and the
benefits of the intended regu-
lation and, recognizing that
some costs and benefits are
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difficult to quantify, propose
or adopt a regulation only
upon a reasoned determina-
tion that the benefits of the
intended regulation justify its
costs,” and “base its decisions
on the best reasonably obtain-
able scientific, technical, eco-
nomic, and other information
concerning the need for, and
consequences of, the intended
regulation.”

Executive Order 12866
defines an “economically
significant” regulation as
any rule that may “have an
annual effect on the economy
of $100 million or more or
adversely affect in a material
way the economy, a sector
of the economy, productiv-
ity, competition, jobs, the
environment, public health or
safety, or State, local, or tribal
governments or communi-
ties.” In addition the Office
of Management and Bud-
get’s (OMB’s) Circular A-4
provides guidance to federal
agencies on the development
of regulatory analysis as re-
quired under Executive Order
12866 and a variety of related
authorities, and the EPA’s
Guidelines for Preparing Eco-
nomic Analyses complements
Circular A-4 by providing
guidance on analyzing the
benefits, costs, and economic
impacts of regulations and
policies, including assessing
the distribution of costs and
benefits among various seg-
ments of the population.

On 12/23/2020, the EPA
attempted to revise, update,
and codify these practices
in the final benefit-cost rule,
which established procedural
requirements governing the
preparation, development,
presentation, and consider-
ation of BCAs, including risk
assessments used in the BCA,
for significant rulemakings
conducted under the CAA.
The rule defined BCA as “an
evaluation of both the benefits
and costs to society as a result
of a policy and the difference
between the two.” 85 Fed.
Reg. 84130 (2020).
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The benefit-cost rule con-
sisted of four elements. First,
it required EPA to prepare
a BCA for all significant
proposed and final regulations
under the CAA. Second, the
rule required EPA to develop
the BCA using the best avail-
able scientific information
and in accordance with best
practices from the economic,
engineering, physical, and
biological sciences. The rule
codified best practices for the
preparation, development,
presentation, and consider-
ation of BCAs, and required
that risk assessments used
to support BCAs follow best
methodological practices for
risk characterization and risk
assessment. Third, the rule
imposed additional proce-
dural requirements to increase
transparency in the presenta-
tion and consideration of the
BCA results. Specifically, the
rule required the preamble of
significant proposed and final
CAA regulations to include a
summary presentation of the
overall BCA results for the
rule, including total ben-
efits, costs, and net benefits.
Fourth, the rule required the
EPA to consider the BCA
in promulgating regulations,
except where prohibited.

After publication, sev-
eral parties filed petitions for
review of the benefit-cost rule
in the U.S. Court of Appeals
for the District of Columbia.
These consolidated cases are
currently in abeyance.

On 1/20/2021, President
Biden signed Executive Order
13990, directing the EPA to
review all regulations and
policies undertaken by the
previous administration and
rescind or revise any that do
not protect public health and
the environment. The EPA
conducted a comprehensive
review of the benefit-cost rule
and concluded that regula-
tions promulgated in the rule
were inadvisable, not needed,
and untethered to the CAA.
The EPA stated that, in some
cases, the rule could have hin-
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dered the EPA’s compliance
with the CAA and may not
have even furthered the rule’s
stated purposes of consistency
and transparency.

On 5/13/2021, the EPA
issued an interim final rule
to rescind the benefit-cost
rule as well as a press release
stating that the rule “imposed
procedural restrictions and
requirements that would have
limited EPA’s ability to use
the best available science in
developing Clean Air Act
regulations, and would be
inconsistent with economic
best practices.”

In its final rule rescind-
ing the benefit-cost rule, the
EPA explained that it would
rescind the rule for several
reasons:

(1) First, it failed to articulate
a rational basis justifying
its promulgation. EPA
explained the rule did
not provide any recorded
evidence that the guid-
ance and administrative
processes already in place
presented problems that jus-
tified the mandate imposed
by the rule, and there was
no discussion of how the
rule would have improved
the agency’s ability to ac-
complish the CAA’s goals
to protect and enhance air
quality.

(2) Second, the rule’s
expansion of BCA to all
“significant” CAA rulemak-
ing would require EPA to
conduct resource-intensive
BCAs without justifying
why such expansion was
necessary or appropriate.

(3) Third, best practices for
conducting a high-quality
BCA evolve over time
and cannot be established
using a set formula. The
EPA explained that the
codification of specific prac-
tices would have prevented
situation-specific tailoring
of the regulatory analysis
to proposed policies. In
addition, the rule contained
a number of provisions that

promoted particular types
of data that could have con-
flicted with the use of best
scientific practices or arbi-
trarily caused the agency

to disregard important or
high-quality data.

(4) Fourth, the rule required
the EPA to present net-
benefit calculations in
regulatory preambles
in a manner that would
have been misleading and
inconsistent with economic
best practices. Specifi-
cally, the rule required a
presentation of only the
benefits “that pertain to
the specific objective (or
objectives, as the case may
be) of the CAA provision
or provisions under which
the significant regulation is
promulgated” (85 Fed. Reg.
84130 (2020)). The rule
also required that if any
benefits and costs accrue to
non-U.S. populations, they
must be reported separately
to the extent possible. EPA
also explained that the “pur-
pose of a BCA is to assess
the economic efficiency
of policies, and in order
to do so accurately, net
benefits are calculated by
subtracting total costs from
total benefits, regardless of
whether the benefits and
costs arise from intended or
unintended consequences
and regardless of the
particular recipients of the
benefits or costs” (88 Fed.
Reg. 44710 (2023)).

(5) Fifth, the rule did not
reconcile its requirement
that the agency consider the
BCA in promulgating regu-
lations with the substantive
mandates of the CAA. The
EPA explained that statute,
not agency procedural
rules, dictate what the agen-
cy may or may not consider
in the context of exercising
authority, and that the rule
failed to align with the var-
ied ways in which Congress
either granted authority
to or directed the EPA to
consider benefits, costs, and



other factors.

(6) Sixth, the rule failed to
provide any support for
its contention that the
pre-existing process was
deficient. The EPA ex-
plained that the agency’s
pre-existing administrative
process and procedures
provide ample consistency
and transparency, and that
the rule’s new procedures
were unwarranted.

In its final rule, the EPA
asserted that the administra-
tive processes already in place
before the benefit-cost rule
was promulgated provided
ample consistency and trans-
parency in the rulemaking
process. “Increasing Consis-
tency in Considering Benefits
and Costs in the Clean Air Act
Rulemaking Process,” 88 Fed.
Reg. 44710 (2023). This final
rule took effect on 8/14/2023.
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Final judgment rule; at-
tempt to manufacture appel-
late jurisdiction rejected. An
8th Circuit panel appears to
have retreated from previous
decisions by the court that
allowed litigants to manufac-
ture appellate jurisdiction
by dismissing certain claims
without prejudice.

After Judge Ericksen
dismissed all claims against
one group of defendants,

dismissed most (but not all)
of the claims against another
group of defendants, and de-
nied a motion for the entry of
a final judgment on the claims
against the first group of
defendants under Fed. R. Civ.
P. 54(b), the remaining par-
ties entered into an agreement
for the conditional dismissal
of the remaining claims,
under which the plaintiffs’
claims against the second
group would be “reinstated”

if the 8th Circuit reversed the
dismissal of the claims against
the first group.

Noting that the 8th Circuit
“repeatedly has expressed
concerns about attempts to
circumvent the final judgment
rule,” the majority of the
panel found that “the form of
conditional dismissal present-
ed here does not create a final
decision.” Accordingly, the
appeal was dismissed for lack
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of jurisdiction.

Judge Kelly dissented,
asserting that previous 8th
Circuit decisions allowed
litigants to dismiss claims
without prejudice in order to
create appellate jurisdiction.
In Re: Municipal Stormwater
Pond Coor. Litig., ___ F.4th
___ (8th Cir. 2023).

No personal jurisdic-
tion; single sale of product.
Affirming a district court’s
dismissal of an action for lack
of personal jurisdiction, the
8th Circuit held that a single
sale of the subject product to
the plaintiff was insufficient to
establish personal jurisdiction
over the corporate defendant,
even where the defendant
maintained a nationally avail-
able website. Kendall Hunt
Publ’g Co. v. Learning Tree
Publ’g Corp., ___ F.4th ___
(8th Cir. 2023).
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Waiver; failure to raise ar-
gument before district court
or in previous appeal. Where
the appellants cited a case
only in passing in the district
court and on appeal, the 8th
Circuit found that the appel-
lants had waived an argument
that was not “meaningfully”
raised, noting that citing a
case “without developing an
argument is not enough to
preserve an issue for appeal.”
Karsjens v. Harpstead,
F.4th ___ (8th Cir. 2024).

Motion to disqualify judge
and magistrate judge, and
motion to reassign motion
to disqualify denied. Judge
Ericksen denied a motion to
disqualify both her and Mag-
istrate Judge Schultz, and also
denied a motion to reassign
the motion to disqualify in a
long-running product liability
MDL, finding that the motion
was “meritless,” and also
finding that the motion was
untimely when it was not filed
until “at least 16 months”
after plaintiffs first indicated
that they intended to move for
recusal. In re: Bair Hugger
Forced Air Warming Devices
Prods. Liab. Litig., 15-md-
2666 (JNE/DTS) (D. Minn.
7/10/2023).

Fed. R. Civ. P. 62(b); defen-
dant ordered to post bond in
excess of $1 billion. Where
the defendant sought a stay
of a judgment pending appeal
and asked that the court “exer-
cise its discretion” to waive
the required bond, Judge
Wright denied the stay request
and approved the defendant’s
alternative request that it be
allowed to post a bond in the
amount of $1,158,806,436.37.
Kelley v. BMO Harris Bank
N.A., 2023 WL 4740927 (D.
Minn. 7/25/2023).

Fed. R. Evid. 702; summary
judgment granted; expert
witness excluded. Grant-
ing the defendant’s motion
for summary judgment in a
Title IX/ADA action, Judge
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Tostrud excluded the testi-
mony of one of the plaintiff’s
experts in its entirety, finding,
among other things, that her
opinions regarding the defen-
dant’s interviewers’ failure

to use “best practices” were
“not reasonably tethered” to
relevant legal standards, and
that her opinions regarding
interviewers’ alleged bias were
not “based on expertise.” Ol
son v. Macalester College,
F. Supp. 3d ___ (D. Minn.
2023).

Motions to quash subpoe-
nas; burden. Granting in part
and denying in part a series of
motions to quash subpoenas
for personal cell phones in the
In Re Cattle and Beef Antitrust
Litig. brought by former em-
ployees of a Cargill affiliate,
Magistrate Judge Docherty
found that the subpoena recip-
ients’ privacy interests would
be “adequately protected by
the existing protective order,”
and that their “only real
burden” would be that they
would be without their cell
phones for no more than two
days. In Re Rule 45 Subpoena
to Lucas, 2023 WL 4561320
(D. Minn. 7/17/2023).

Fed. R. Civ. P. 26(a)(2)
(B) and 37(b)(1); untimely
disclosures; sanctions. Where
plaintiff’s experts failed to
make the timely disclosures
required by Fed. R. Civ. P.
26(a)(2)(B) and defendants
moved to exclude the experts,
Judge Davis declined defen-
dants’ request to exclude the
experts, and instead held that
both experts could be de-
posed by the defendants, with
the plaintiffs required to pay
the “reasonable costs and at-
torney’s fees” associated with
both depositions, but denied
the defendants’ request for the
costs and fees associated with
their motion to exclude the
experts. Evans ex rel. Evans
v. Krook, ____F. Supp. 3d
__ (D. Minn. 2023), appeal
filed (No. 23-2753, 8th Cir.
8/1/2023).
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Request for leave to amend
denied; failure to comply with
Local Rule 15.1(b). Granting
the defendants’ motion to
dismiss claims with prejudice
in a securities fraud action,
Chief Judge Schiltz denied
plaintiffs’ request for leave to
amend their complaint where
they had “not identified any
additional facts that they
could allege,” and where they
failed to submit the proposed
amended complaint required
under Local Rule 15.1(b).
Steamfitters Local 449 Pension
& Retirement Sec. Funds v.
Sleep Number Corp., 2023
WL 4421688 (D. Minn.
7/10/2023).

Forum selection clause;
courts “in” or “of” a par-
ticular state. Dismissing an
action on the basis of forum
non conveniens, Judge Tostrud
determined that a forum
selection clause designating
the “Courts of the State of
New York” required litigation
in the New York state courts,
meaning that the action could
not be transferred to a New
York federal court. Persaud-
Bramante Apts., L.L.C. v.
Underwriters at Lloyd’s of
London, 2023 WL 4473424
(D. Minn. 7/11/2023).

Local Rule 5.6(d)(3);
motion for further consider-
ation of continued sealing;
presumptive right of access.
Judge Tunheim rejected a
challenge to a decision by
Magistrate Judge Docherty
that had denied a motion for
further consideration of con-
tinued sealing of a contract,
where the magistrate judge
found that most of the con-
tract was not “sensitive,” that
the confidentiality provision
in the contract did not weigh
in favor of sealing, and that
the presumption of public ac-
cess was strong. Cambria Co.
v. Disney Worldwide Servs.,
Inc., 2003 WL 4545066 (D.
Minn. 5/8/2003), affd, 2023
WL 4559436 (D. Minn.
7/17/2023).

Doe pleadings; privacy
interests. Magistrate Judge
Foster granted the plaintiffs’
motion to proceed under
pseudonyms on their claims
arising out of the sex traffick-
ing of a minor, finding that
“all” of the relevant factors
weighed in favor of allowing
plaintiffs to proceed pseud-
onymously. Doe v. Lazzaro,
2023 WL 4545066 (D. Minn.
7/14/2023).

Local rules amended.
Amendments to Local Rules
83.5 and 83.7, relating to the
requirement for local counsel
and pro hac vice admissions,
took effect on 8/1/2023. In
a somewhat unusual move,
Chief Judge Schiltz issued a
letter the same day addressing
and explaining the amend-
ments.

Josh Jacobson
- .

Law Office of Josh Jacobson
- joshjacobsonlaw@gmail.com

Intellectual Property

Trade secret: Denial of
preliminary injunction to
enforce noncompete agree-
ment. Judge Blackwell
recently denied a motion for
preliminary injunction that
sought the enforcement of a
noncompetition provision.
Plaintiff Cookie Dough Bliss
Franchising, LLC owns and
licenses businesses that sell
edible cookie dough products
under the Cookie Dough Bliss
trademark. In 2021, Cookie
Dough entered into an agree-
ment with defendants Feed
Your Soul, granting them a
non-exclusive license to oper-
ate a franchise using Cookie
Dough’s products, recipe,
resources, and trademark in
Minnesota. The agreement
also included a noncompeti-
tion provision that prohibited
defendants from being in-
volved in any competitive busi-
ness within a 30-mile radius of



the franchise location for two
years after the franchise agree-
ment terminated. Both parties
allege that the opposing party
materially breached the fran-
chise agreement, leading to its
termination.

Once the agreement was
terminated, defendants began
operating their own newly
named cookie dough treat
business in the same location
using the same Facebook
website. Cookie Dough filed
suit alleging trade secret theft
and simultaneously filed a mo-
tion for a temporary restrain-
ing order and preliminary
injunction seeking to enforce
the noncompetition provision
of the franchise agreement.
The four-factor test weighed
against the issuance of a
preliminary injunction. The
first factor, threat of irrepa-
rable harm, was not present,
as most of the harm Cookie
Dough cited was speculative.
For non-speculative harm,
Cookie Dough’s own ac-
tions created culpability by
creating customer confusion,
and Cookie Dough was not
licensed to sell franchises in
Minnesota. The court found
against Cookie Dough on the
next factor, finding that Min-
nesota law disfavors noncom-
pete agreements, and Cookie
Dough has not provided
enough facts to prove the
provision serves a legitimate
purpose. In evaluating the
balance of harms, the court
found against Cookie Dough,
citing that the injunction
would put defendants out of
business and would end their
family’s primary income.

The final factor, the public
interest, did not benefit either
party as the public interest
supports upholding contracts
and unrestrained competi-
tion. The court, in finding
three of four factors weighing
against Cookie Dough, denied
the motion for preliminary
injunction. Cookie Dough
Bliss Franchising, LLC v. Feed
Your Soul Minn., LLC, No.
23-1552 (JWB/TNL), 2023

U.S. Dist. LEXIS 132808 (D.
Minn. 8/1/2023).

Copyright: Lack of per-
sonal jurisdiction in view of
single sale into district. The
8th Circuit recently affirmed a
dismissal for lack of personal
jurisdiction. Plaintiff Kendall
Hunt Publishing is a textbook
publisher located in Iowa.
Hunt employed the defen-
dants remotely from their
homes in California, and the
parties had regular contact by
email and phone. From 2014-
2016 the defendants success-
fully negotiated a publishing
deal with a California teacher
for an online ethics text-
book—negotiating and editing
solely in California. In 2019,
the defendants incorporated
their own business, Learning
Tree Publishing Corporation,
which sells online textbooks,
including an ethics textbook
by the aforementioned
California teacher. Hunt filed
suit against Learning Tree
alleging claims of copyright
infringement, tortious inter-
ference with contract, and
unfair competition. Learning
Tree countered by moving to
dismiss the case due to lack
of personal jurisdiction. The
Iowa district court granted
the motion for lack of per-
sonal jurisdiction and Hunt
appealed. The 8th Circuit
in response held that the
district court lacked personal
jurisdiction over Learning
Tree. The court in its reason-
ing opined that Learning Tree
did not have the requisite
contacts with Iowa. Learn-
ing Tree did not advertise in
Iowa and only had one online
sale in Iowa, conducted by
Hunt’s employee in anticipa-
tion of litigation. The court
also rejected the argument
that the defendants’ personal
contacts with Iowa should
be imputed to the corpora-
tion. The court reasoned the
copyrighted material was not
derived from prior contacts
in Iowa and that the alleged
wrongful conduct—working

with the teacher and publish-
ing and selling the book—took
place in California. The 8th
Circuit affirmed the district
court’s dismissal for lack of
personal jurisdiction. Kendall
Hunt Publ’g Co. v. Learning
Tree Publ’g Corp., No. 22-188,
2023 U.S. App. LEXIS 18688
(8th Circ. 7/24/2023).

Joe Dubis
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No presumption of undue
influence in Minnesota. The
trustee of a trust agreed to
lease a farm to her grandson
and his business. The benefi-
ciaries of the trust later filed
an action to invalidate the
lease. The district court, after
a trial, concluded that the
lease was invalid as it was the
product of undue influence
and as it was unconscionable.
While the district court ap-
peared to analyze the relevant
factors to prove undue influ-

NOTES + TRENDS

ence in relation to the sale of
real property, it relied on a
New Jersey case for the prop-
osition that “courts presume
undue influence in certain
cases and shift the burden of
proof onto the party opposing
a determination of undue in-
fluence to rebut that presump-
tion.” The court of appeals
found that the New Jersey
case was not binding authori-
ty, that it was not aware of any
precedential case in Minne-
sota applying a presumption
of undue influence, and that
such a presumption of undue
influence conflicts with at
least one Minnesota Supreme
Court case. For that reason,
the court of appeals held that
a confidential relationship
does not create a presumption
of undue influence or shift the
burden of proof. Rather, the
burden of proving undue influ-
ence remains on the party
asserting undue influence. In
re Ursula E. Nelson Tr. under
Agreement dated 3/21/2014,
as Amended, No. A22-1781,
2023 WL 4418643 (Minn. Ct.
App. 7/10/2023).

Common law supports
striking unenforceable
trust provisions. A grantor
executed a trust containing
a specific provision relating
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to amendments that did not
include a requirement that
amendments be witnessed

or notarized. Fourteen years
later, the grantor amended
the trust. The grantor signed
and delivered the amendment,
but it was not notarized or
witnessed. Two years later, the
grantor similarly amended the
trust. In the final amendment,
the grantor included a penalty
provision that provided that
“percentages will only be paid
out if [the beneficiaries] start
acting [like] family again to
my son...” After the grantor
died, one of the beneficiaries
petitioned to invalidate the
two amendments on the basis
that the amendments were
not witnessed or notarized,
among other reasons.

Initially, the district court
found that the first amend-
ment was validly executed but
found that the second amend-
ment was too ambiguous to
enforce. The trustee moved
the court for amended find-
ings, arguing that the penalty
provision should be struck
and that the remainder of the
second amendment should be
enforced. The district court
agreed and “reformed” the
trust by striking the penalty
provision. On appeal, the
court of appeals agreed that
the amendments were validly
executed and concluded that
the district court properly
struck the penalty provision
and reformed the trust under
Minn. Stat. §501C.0415
because the grantor made a
mistake of law in believing
that the penalty provision was
enforceable.

The Supreme Court also
found that the trust amend-
ments had been validly
executed. However, Minn.
Stat. §501C.0415 “was not
the correct provision to use
in construing the second trust
amendment.” Specifically,
“le]quating an ambiguous
trust provision to a mistake of
law is not supported by per-
tinent precedent or statute.”
However, the analysis did
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not end there. The Supreme
Court went further and noted
that “Minnesota common law
supports the equitable remedy
of striking a provision that

is unenforceable but uphold-
ing otherwise clear language
in an instrument...” Because
the penalty provision was not
so intertwined with the rest
of the trust provisions that

it could not be severed, the
Supreme Court determined
that the district court acted
within its equitable powers in
construing, interpreting, and
enforcing the second amend-
ment to the trust. Matter of
Tr. of Robert W. Moreland,
993 N.W.2d 80 (Minn.
7/12/2023).

Presumption of revocation
appropriately overcome.
The decedent executed a
will that left his assets to his
descendants or to charity
(if his descendants did not
survive him). The decedent’s
descendants predeceased him.
It was undisputed that the
decedent’s individual will was
in his possession prior to his
death, but it was not located
after his death. The nomi-
nated personal representative,
therefore, filed a petition for
formal adjudication of intes-
tacy. A copy of the decedent’s
will was thereafter provided to
the district court by the dece-
dent’s attorney. Learning that
it was a beneficiary, the char-
ity objected to the nominated
personal representative’s
petition. At trial, the nomi-
nated personal representative
claimed that the decedent
told her that he was going to
change his will on one occa-
sion and that the decedent
told her he had destroyed
his will on another. The
decedent’s attorney, however,
testified that he had spoken
with the decedent periodically
about his estate plan and the
decedent never indicated that
he wanted to change it—de-
spite changing other parts of
his estate plan. The charitable
beneficiary further introduced
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two letters that indicated that
the decedent was comfortable
with his will. Ultimately, the
district court admitted the
will to probate. The court of
appeals affirmed, finding that
the record contained extensive
circumstantial evidence that
the decedent did not revoke
his will and that the charitable
beneficiary made a prima facie
showing of non-revocation.

In re Estate of Andersen, No.
A23-0042, 2023 WL 4553437
(Minn. Ct. App. 7/17/2023).

Decision to appoint man-
ager to govern land owned
by a trust and individual
affirmed. Married tenants in
common who owned farm-
land executed identical wills.
The wills contained a provi-
sion that prohibited the sur-
viving spouse from revoking
his or her will after the other
died. The wills also contained
a provision bestowing their
interest in the land to a trust
and granting one of their chil-
dren the option to lease the
land at a specified rate. After
the husband died, the wife
attempted to lease the land to
her son at a rate lower than
that designated in the hus-
band’s will. The trustee of the
trust petitioned the district
court to appoint a manager
to make all decisions con-
cerning the land. The district
court granted the petition and
the wife appealed. The wife
argued that the district court
lacked subject matter jurisdic-
tion to issue an order relating
to the farmland, as the scope
of the court’s authority was
limited to the portion of the
land that the trust owned.

The court of appeals
disagreed and indicated that
the district court was autho-
rized to order the trustee
to act consistently with the
trust. However, the court of
appeals noted that the district
court’s order could be read to
exceed the trustee’s author-
ity and was potentially too
expansive, as the district court
only had authority to appoint

a person to manage the land
on the trust’s behalf (not the
wife’s behalf). Therefore, the
court of appeals modified

the district court’s order to
specify that the manager’s
authority could extend no fur-
ther than the trustee’s power
under the terms of the trust.
The wife also argued, among
other things, that her agree-
ment with her husband that
prohibited her from changing
her will after his death did not
result in the terms of her will
becoming effective during her
lifetime. The court of appeals
agreed but also found that the
terms of the husband’s will
fixed the trust’s position as to
any land lease terms with the
couple’s son. The court of ap-
peals found that the couple’s
arrangement displayed an
intention that the husband’s
will would govern the lease
option and the lease terms
that the trust was required to
extend to their son on the hus-
band’s death. Matter of Will of
Hemish, No. A22-1569, 2023
WL 4554653 (Minn. Ct. App.
7/17/2023).

Attorneys’ fees awarded
to personal representative,
not to beneficiary. A dece-
dent’s son filed a petition for
formal probate of will and
appointment of personal
representative. The son served
notice to all interested parties.
After a hearing, the son was
appointed as personal repre-
sentative. Months later, the
personal representative filed
an ex parte petition to release
funds from a nonprobate
account. The petition noted
that four of the account’s
beneficiaries were prepared
to submit documentation
required to release the funds,
but the appellant could not be
reached. Because there was
not unanimity, Merrill Lynch
had refused to release the
funds. Shortly thereafter, the
appellant filed an objection
to the probate petition and
the petition for the release of
funds.



Ultimately, the district
court dismissed the appel-
lant’s objections on summary
judgment. In doing so, the
district court directed the
parties to file motions relating
to any request for reimburse-
ment of attorneys’ fees. After
motions were filed by both
the personal representative
and the appellant, the district
court found that the per-
sonal representative’s actions
benefitted the estate and that
his attorneys’ fees were fair
and reasonable, and awarded
the personal representative
almost $25,000 in attorneys’
fees. The court denied the ap-
pellant’s request for attorneys’
fees, finding that she did not
benefit the estate and that
her litigious behavior caused
substantial delays. The court
of appeals found that the
district court did not abuse
its discretion in awarding the
personal representative at-
torneys’ fees, that the district
court did not err in finding
that the attorneys’ fees were
fair and reasonable, and that
the record supported the
district court’s finding that
the appellant’s actions did not
benefit the estate. Estate of
Donald J. Kellett, a/k/a Don-

ald Jean Kellett, Decedent, No.

A23-0289, 2023 WL 5013537
(Minn. Ct. App. 8/7/2023).

Agreement to proceed
with a civil action amounts to
waiver of in personam juris-
diction defense. The testators
executed trusts in which their
assets were to be distributed
equally to their three children.
One testator died in 2012 and
the other died in 2017. At
the time of the last testator’s
death, the value of the trust’s
assets was approximately $3
million. But because of ac-
tions taken between 2012 and
2016, one of the children (the
trustee of the trust) received
almost $1.7 million in assets,
while the others received only
about $350,000. The two
beneficiaries who received
less sought court interven-

tion. The district court found
that the trustee influenced his
parents to take out personal
loans on his behalf that were
collateralized by assets in

the trust. However, instead

of later repaying the loans
personally, the trustee used
the trust’s assets to repay the
loans.

The district court deter-
mined that the trustee had
breached his fiduciary duties,
appointed an independent
accountant to determine
damages, and awarded
prejudgment interest. After
the forensic accountant’s
review, prejudgment interest
was awarded from the date of
each identified transaction.
On appeal, the trustee argued,
among other things, that the
beneficiaries could not pursue
claims that were personal to
the testators because they
had not been appointed as
personal representatives of
their estates. The court of
appeals disagreed, finding
that because the district court
concluded that the breach of
fiduciary duty only occurred
when the trustee failed to
repay the loans (in 2017),
the beneficiaries had stand-
ing to pursue claims against
the trustee. The trustee also
argued that the district court
lacked in personam jurisdic-
tion over him, pursuant to
Swanson v. Wolf. The court
of appeals similarly rejected
this argument, finding that the
trustee waived any jurisdic-
tional challenge he may have
had when he affirmatively
invoked the district court’s
jurisdiction (by agreeing to
allow the case to proceed as a
civil action versus a trust ac-
tion, asking the court to order
mediation, and filing a motion
for a new trial). Additionally,
the trustee argued that the
district court miscalculated
its award of prejudgment
interest. The court of appeals
agreed and found the district
court’s calculation to be erro-
neous, as it calculated interest
from the date of the transac-

tion rather than from the
commencement of the action.
Jorgensen v. Jorgensen, No.
A22-1652, 2023 WL 5012216
(Minn. Ct. App. 8/7/2023).

Jessica L. Kometz
Bassford Remele
jkometz@bassford.com

Tax Law

Tax court ordered to ex-
plain narrow aspect of hotel
valuation. In an extensive
opinion concerning the valu-
ation of a hotel property, the
Minnesota Supreme Court
vacated and remanded to the
tax court a single issue: “the
tax court is directed to revisit
and explain its adoption of
the percentage reduction to
the sales price of one of the
comparator hotels that it used
in its sales comparison analy-
sis to account for non-taxable
assets included in the sales
price.” The Court otherwise
affirmed the tax court’s opin-
ion. Bloomington Hotel Invs.,
LLC, v. Cnty. of Hennepin,
No. A22-1201, 2023 WL
5065419 (Minn. 8/9/2023).
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Following “Erie shuffle,”
tax court deems Minnesota’s
frivolous return penalty not
unconstitutional. The Min-
nesota Tax Court has “sole,
exclusive, and final authority
for the hearing and determina-
tion of all questions of law
and fact arising under tax
laws of [Minnesota],” but the
court does not have original
jurisdiction to decide consti-
tutional issues. For nearly 40
years, however, the tax court
has been able to acquire such
authority through what has
become known as the Erie
shuffle, so named after Erie
Mining Company v. Commis-
sioner of Revenue, 343 N.W.2d
261, 264 (Minn. 1984).

In a case involving taxation
of Minnesota apportionable
income for a nonresident tax-
paying couple, the tax court
engaged in an Erie shuffle
to address the taxpayer’s
constitutional challenge to
Minnesota’s frivolous return
penalty. The court construed
the self-represented taxpayer’s
constitutional challenge
as raising three arguments
concerning (1) due process;
(2) excessive fines; and (3)
equal protection. None was
successful.

First, the court rejected
the taxpayers’ argument that
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the frivolous penalty clause
violated due process for lack
of notice. Well-established law
put the taxpayers on notice
that calling wages another
name for the purpose of not
including them on a return
has “no basis in fact or law”
and is frivolous. E.g., Brintnall
v. Comm’r of Revenue, No.
7495-R, WL 1877239 (Minn.
Tax 4/8/2003). Since the
court in a prior opinion found
that the taxpayers attempted
to avoid taxation by calling
wages another name, they
were on notice and their due
process claim failed.

The court then turned to
the excessive fines argument.
Both the United States and
the Minnesota Constitution
protect individuals against ex-
cessive fines, and that protec-
tion extends to civil as well as
criminal proceedings. Justice
Gorsuch, concurring in the
recent Supreme Court case
involving Hennepin County’s
forfeiture system, reminded
litigants that “[e]conomic
penalties imposed to deter
willful noncompliance with
the law... cannot be excessive.”
Tyler v. Hennepin Cnty., 143 S.
Ct. 1369, 1382 (2023) (Gor-
such, J., concurring). The
Minnesota Tax Court applied
the established three-part test

set out in Minnesota case

law (State v. Rewitzer, 617
N.W.2d 407 (Minn. 2000)) to
conclude that the challenged
penalty met the constitutional
requirements. The three-part
test includes inquiries into (1)
the gravity of the offense and
the harshness of the penalty,
(2) a comparison of the con-
tested fine with fines imposed
for the commission of other
crimes in the same jurisdic-
tion, and (3) a comparison

of the contested fine with
fines imposed for commission
of the same crime in other
jurisdictions.

Finally, the court sum-
marily rejected the taxpay-
ers’ equal protection claim
as “nonsensical.” The court
concluded that the frivolous
return penalty is not uncon-
stitutional, and that summary
judgment was appropriate to
the commissioner. Wendell v.
Comm’r of Revenue, No. 9488-
R, 2023 WL 4441638 (Minn.
Tax 7/10/2023).

Request for attorneys’
fees denied. Warning that “a
taxpayer’s subjective belief
that its gross receipts are
nontaxable does not alter the
consequences of its refusal to
provide records in response
to an audit,” the Minnesota
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Tax Court denied a taxpayer’s
request for over $20,000 in
attorney’s fees. The court
articulated the “gist” of the
taxpayer’s claim to fees as
follows: The disputed sales
tax assessment order was not
“substantially justified,” the
taxpayer asserted, because
the court granted summary
judgment in the taxpayer’s
favor on an unopposed basis.
The unopposed nature of

the summary judgment, the
taxpayer continued, proved
that “[t]here never was the
slightest factual basis” for the
tax order. The court explained
that “the question is not
whether [the taxpayer] ulti-
mately provided adequate...
support for its sales tax
reporting,” but whether the
commissioner’s position had
a reasonable basis in fact or
law. Since the commissioner’s
position had a reasonable
basis, the requested attorney
fee award was not appropri-
ate. The court did, however,
award several hundred dollars
in requested costs. Bugg Prod.
LLCv. Comm’r, No. 9516-R,
2023 WL 4983130 (Minn.
Tax 8/2/2023).

Summary judgment not
appropriate to resolve tax-
exempt nature of medical
clinics. Minnesota exempts
public hospitals from prop-
erty taxation. “Public”
hospital includes hospitals
owned by the public (like
county hospitals) but also any
hospital that is not “operated
for the benefit of a private
individual, corporation, or
group of individuals.” State v.
Browning, 255 N.W. 254, 256
(Minn. 1934). In addition
to excluding public hospitals
themselves, the property tax
exemption extends to certain
auxiliary properties. Auxil-
iary properties are exempt if
they are “owned by a public
hospital and [are] used for the
accomplishment of the pur-
poses for which the hospital
was organized.” Abbott-North-
western Hosp., Inc. v. Cnty. of

Hennepin, 389 N.W.2d 916,
919 (Minn. 1986).

At issue in these cross
motions for summary judg-
ment was whether two clinics
in Pine County (one in Pine
City and one in Hinckley) are
exempt as “auxiliary prop-
erty” of a public hospital. The
taxpayer argued that the two
clinics qualified as exempt
because both clinics were “es-
sentially a hospital” and both
were reasonably necessary to
the hospital. The county coun-
tered that the clinics do not
rise to the level of “functional
interdependence” required for
exemption. See Chisago Health
Servs. v. Comm’r of Revenue,
462 N.W.2d 386, 390 (Minn.
1990) (discussing functional
interdependence and explain-
ing that “Auxiliary facilities
to qualify for tax exemption
must, first, be devoted to what
it is that a public hospital
does and, secondly, be reason-
ably necessary to accomplish
that purpose. The test, in a
sense, measures the degree to
which the auxiliary facilities
and the public hospital are
functionally interdependent.”)

The court determined
that the factual record was
not sufficiently developed to
establish either that the Pine
County clinics operate as aux-
iliary properties to a public
hospital or that they do not.
The parties’ cross motions
for summary judgment were
denied. Welia Health v. Cnty.
of Pine, No. 58-CV-22-196,
2023 WL 4917278 (Minn.
Tax 8/1/2023).

Expert exclusion too ex-
treme for counsel’s calen-
daring error. A calendaring
error by counsel resulted in
untimely disclosure of an ex-
pert. In some circumstances,
untimely disclosure can result
in exclusion of the expert’s
testimony. However, “the most
compelling circumstances”
are necessary to warrant the
exclusion of expert testimony.
In this instance, the untimely
disclosure was not the result


https://www.landexresearch.com/

of an inexcusable dereliction
or tactical maneuvering. Be-
cause the county suffered no
prejudice (trial was months
away and the county had ad-
ditional discovery opportuni-
ties), the county’s motion to
exclude was denied. MinnStar
Bank, N.A. v. Cnty. of Blue
Earth, No. 07-CV-22-1402,
2023 WL 4751797 (Minn.
Tax 7/25/2023).

Continued crackdown
on tax protester “gibber-
ish.” The federal tax courts
continue to warn taxpayers to
refrain from making frivo-
lous arguments. Petitioners
who continue to embrace
arguments deemed frivolous
are subject to penalties per
Section 6673(a)(1), which au-
thorizes those penalties “[w]
henever it appears to the Tax
Court that—(A) proceedings
before it have been instituted
or maintained... primarily for
delay, [or] (B) the taxpayers
positions in such proceedings
is frivolous or groundless.”
Saccato v. Comm’r of Internal
Revenue, T.C.M. (RIA) 2023-
096 (T.C. 2023).

Before the court for a sec-
ond time, the petitioner in the
first case this month “exclud-
ed all wages paid... on their
joint 2018 federal income tax
return and contend that wages
of U.S. citizens do not consti-
tute taxable income.” Hatfield
v. Comm’r of Internal Revenue,
T.C.M. (RIA) 2023-093 (T.C.
2023). Within an IRS notice
and before the court many
times already, the “Petition-
ers’ assertion that wages are
not taxable income has been
identified as a ‘frivolous posi-
tion.” Frivolous Positions, 2010-
17 IL.R.B. 609 (2010), see, e.g,
Walker v. Comm'r of Internal
Revenue, 123 T.C.M (CCH)
1336 (T.C. 2022); Briggs v.
Comm’r of Internal Revenue,
111 T.C.M (CCH) 1389 (T.C.
2016); Lovely v. Comm’r of
Internal Revenue, 110 T.C.M.
(CCH) 98 (T.C. 2015), affd
sub nom. Lovely v. Comm'r
of Internal Revenue, 642 F.

App’x 268 (4th Cir. 2016).

The tax court concluded
by taking the “opportunity to
warn petitioners again that
assertions of such frivolous
arguments in any future ap-
pearance before this Court
may result in an additional
penalty.” Hatfield, T.C.M.
(RIA) 2023-093, *3 (T.C.
2023).

In the second case, the
court rejected petitioner’s
entreaty that he was not a
tax protester. Saccato, T.C.M.
(RIA) 2023-096 at *11. From
the outset, the petitioner
asserted what can only be de-
scribed as tax protester argu-
ments, starting with a claimed
exemption from federal in-
come tax. His reasoning: “[H]
e is ‘a citizen of the State of
Oregon’ and ‘not a federal citi-
zen.”” Id. at *10. Further, the
court cited additional “gib-
berish commonly embraced
by tax protesters—e.g., that he
‘never knowingly elected to be
treated as a ‘taxpayer’,’ that
he ‘was protected through
the doctrine of estoppel,” and
that ‘the notice of deficiency
lacked the required jurat
signed under the penalties of
perjury.” Id.

Since “[f]rivolous argu-
ments and groundless claims
divert the Court’s time,
energy, and resources away
from more serious claims and
increases the needless cost
imposed on other litigants,”
the purpose of imposed penal-
ties is quite clear. Kernan v.
Comm’r of Internal Revenue,
108 T.C.M. (CCH) 503
(T.C. 2014), aff'd sub nom.
Kernan v. Comm’r of Internal
Revenue, 670 F.App’x 944
(9th Cir. 2016). Penalties
“compel taxpayers to conform
their conduct to settled tax
principles and to deter the
waste of judicial and IRS re-
sources.” Coleman v. Comm’r
of Internal Revenue, 791 F.2d
68, 71-72 (7th Cir. 1986);
Salzer v. Comm'r of Internal
Revenue T.C. Memo. 2014-
228, 108 T.C.M. 503, 512
(T.C. 2014), affd sub nom.

Kernan v. Comm’r of Internal
Revenue, 670 F.App’x 944
(9th Cir. 2016).

In Saccato, the court’s
warning to future petitioner’s
was quite clear as the court
chastised the “[petitioner’s]
persistent filing of frivolous
papers” which “has wasted
the Government’s time and
ours.” The court imposed a
$10,000 penalty. Id. at *11.

Unclean hands not tenable
as an affirmative defense.

In this case, the petitioner
claimed that the government’s
action in response to the
COVID pandemic caused
him direct harm and further
that such government-induced
harm should estop collection
efforts under the unclean
hands doctrine.

Upon review of the peti-
tioner’s federal income tax
for 2013 and 2017, the IRS
determined deficiencies were
attributable to the petitioner’s
capital gains in cryptocur-
rency transactions during
those years. In 2020, during
the early days of the pan-
demic, however, the petitioner
suffered large losses after
having to liquidate assets at a
substantial loss. The petition-
er claims these losses were
exacerbated—if not caused—by

NOTES + TRENDS

the government’s response to
the covid pandemic.

The petitioner’s defense of
unclean hands, however, had
no legal basis. Fundamental
to a defense of unclean hands
is that “‘the alleged miscon-
duct by the [party] relate di-
rectly to the transaction con-
cerning which the complaint
is made.”” (Dollar Sys., Inc. v.
Avcar Leasing Sys., Inc., 890
F.2d 165, 173 (9th Cir. 1989)
(internal quotation omitted)).
Further, “unclean hands does
not constitute ‘misconduct in
the abstract, unrelated to the
claim to which it is asserted
as a defense.”” Jarrow Formu-
las, Inc. v. Nutrition Now, Inc.,
304 F.3d 829 (9th Cir. 2002)
citing Republic Molding Corp.
v. B.W. Photo Utils., 319 F.2d
347, 349 (9th Cir. 1963). The
petitioner’s defense thus had
no basis, as petition failed to
substantiate any relationship
between the government’s
2020 alleged misconduct and
a determination of federal in-
come tax deficiencies in 2013
and 2017. Kim v. Comm’r
of Internal Revenue, T.C.M.
(RIA) 2023-091 (T.C. 2023).
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A MEMBER NEWS

PEOPLE + PRACTICE

We gladly accept announcements regarding current members of the MSBA. = szannsars.orG

» > Peter J.
‘ 3 t 3 Kaiser and
s Taylor D.
I .@.‘. .. Sztainer
: “ were ap-

pointed adjunct directors of Moss & Bar-
nett's board of directors. Adjunct directors
are shareholders who serve as non-voting
members of our board of directors for

one year. The adjunct director program is
intended to train future leaders of the firm.
Kaiser is a corporate lawyer and Sztainer
leads the firm’s professional liability team.

Liz Dillon
and Ryan
C. Gerads
were elected
to the
executive committee of Lathrop GPM LLP.
Dillon is a partner in the firm’s Minneapolis
office and leads the franchise & distribu-
tion practice group. Gerads is a partner

in the firm's St. Cloud office. He practices
corporate, business, and tax law.

-~
o
‘ f‘ tice in the areas of com-
< mercial litigation, consumer

law defense, construction, and employ-
ment litigation/advice.

f

Michael J. Pfau joined
Bassford Remele. Pfau is a
litigator, focusing his prac-

David R. Schaps was
named shareholder at
Barna, Guzy & Steffen,
Ltd. Schaps is part of

/ g the government, labor
& employment law department. He
works closely with cities, the state, and
municipalities in many areas of law.

Edward
“Teddy”
Fleming and
Zachary
Wall joined
Winthrop & Weinstine. Fleming joined

the corporate & transactions practice,

and Wall joined the commercial lending
practice.
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Brian Clausen joined
Dougherty, Molendaq,
Solfest, Hills & Bauer PA as
a shareholder. He has over

C_} -
- 24 years of practice and

works exclusively in the area of family law.

Elizabeth “Ellie” Orrick
joined Brandt Kettwick
= Defense after clerking
for the Minnesota Court
of Appeals. Orrick’s time
will be dedicated to helping those facing
criminal charges.

Tyler J. Martin joined
Arthur, Chapman,
Kettering, Smetak & Pikala,
PA. His practice is focused
in automobile law and
general liability.

Joseph Graen joined DeWitt LLP as a
member of the litigation and intellectual
property litigation practice groups, prac-
ticing in the firm’s Minneapolis office.

Michael Bondi joined Spencer Fane LLP
in the intellectual property practice group
as a partner. Bondi focuses his practice
on the preparation and prosecution of
U.S. and foreign patent and trademark
applications.

V. John Ella and Anna
Swiecichowski joined
Fafinski Mark & Johnson,
PA. Ella joins as a
shareholder, practicing in
all aspects of commercial
litigation, employment law,
business law, and appeals,
with an emphasis on unfair
competition and defending
employment claims. Swiecichowski

joins as an associate, practicing in all
aspects of commercial litigation, appeals,
employment law, and business law.
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Gov. Walz
appointed
Justice
Natalie
Hudson
to serve as chief justice of the Minnesota
Supreme Court. Justice Hudson will fill
the vacancy that will occur upon the
retirement of Chief Justice Lorie Gildea.
Karl Procaccini was appointed to serve
as associate justice. Procaccini will fill
the vacancy that will occur upon Justice
Hudson’s elevation to chief justice.
Procaccini teaches law at the University of
St. Thomas School of Law.

L Robert P. Abdo was
elected to a two-year
term on Lommen Abdo’s
board. Abdo is executive

\ \ vice president of the firm
and chair of the business, mergers and
acquisitions, estate planning, and real
estate group.

(e

Leanne Litfin joined
Maslon LLP as an attorney
in the labor & employment
group. Litfin counsels clients
in labor law, including
labor standards, wage and hour law, data
practices, discrimination claims, employ-
ment contract disputes, compliance issues,
and employee discipline.

Gov. Walz appointed
Kathryn Hipp Carlson as
a judge on the Minnesota
Workers’ Compensation
Court of Appeals.
Carlson will replace the Hon. David A.
Stofferahn, who retired in July, and will
serve the remainder of his term, which
expires in January 2027. Carlson is an
attorney at Hipp Carlson, PLLC, where
she has practiced exclusively in workers’
compensation since 1993.
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Former Hamline Law Dean Donald Lewis retires

from firm he co-founded
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*

BY MARLA KHAN-SCHWARTZ

onald Lewis, an accomplished attorney who served as

dean of Hamline University School of Law from 2008 o
2013, recently retired from the Minneapolis firm he co-found-
ed, Nilan Johnson Lewis. The 70-year-old has shifted to part
time arbitration and mediation work with JAMS, a private
company that provides alternative dispute resolution services

Lewis’s renure at Hamline Law was a carcer midpoine, sand-
wiched between stints in private practice. He also worked for
the US. Justice Department after law school and as a federal
prosecutor in Minnesota.

While he was serving on the William Mitchell board of
trustees in 2007, he became interested in leading an academic
environment. A year later, as he prepared to become dean at
Hamline Law, the economy collapsed.

Lewis would serve as dean for five years. His tenure was
marked by improving narional rankings and being placed in
the top five for “best value” by National Jurist magazine. Pro-
viding access and helping ensure students were equipped with
rools and skills that would help them following law school
provoked changes to the curriculum. Some classwork included
helping students develop skills to build their own profitable
law pracuces following law school.

“I made it a major focus of my administration of law school
to do everything | could to enhance the career opportunities

that students would have,” said Lewis.

Strategic planning and creative thinking also led to the first
discussions of what would become the combination of Ham-
line Law and William Mitchell College of Law:. The merger
didn't happen during his tenure,“but it became pretry apparent
that was something in our future.

“I wasn’t sure that St. Paul could sustain two law schools
or that Minnesota could necessarily sustain four law schoaols,
and | fele that we should explore a path to a combination that
ultimarely occurred.”

Professor emerita Marie Failinger said Lewis tenure was
“probably the most challenging time for admissions in legal
education in memory.”

Lewis, Failinger recalled, was “realistic about the need for the
law school to ‘right-size, and he set about making it happen in
a careful way that respected our faculty and staff. But he also
brought a new emphasis on courses and opportunities that
would prepare students for the practice of law, and improved
Hamline’s job placement ranking in the Twin Citles especially”

Most importantly, Failinger added, Lewis “always acted with
integrity and with concern for our faculty, staff, and students.”

MITCHELLHAMLINE.EDU/BB
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A MEMBER NEWS

In memoriam

KENNETH DAVID BUTLER of Duluth
died on August 8, 2023. In 1973, Ken
graduated from the Saint Louis University
School of Law. He subsequently estab-
lished a law career in Duluth and started
his own solo practice in 2000.

NICOLE ROCHELLE HITTNER

of Inver Grove Heights passed away
onJuly 8, 2023 at the age of 45. She
attended William Mitchell College of
Law 2005-2008. She was brought on
as a summer associate during law school
at Lindquist and Vennum and ultimately
became a partner. In 2021 she moved to
Taft Stettinius & Hollister LLP.

BARNETT IAN “BUD” ROSENFIELD
passed away suddenly on July 10, 2023.
Rosenfield was the state’s ombudsman for
mental health and developmental disabili-
ties as well as a former supervising attorney
at the Minnesota Disability Law Center.

CHRISTOPHER “CHRIS”RYAN
BRADEN died June 29, 2023 at age 39.
Braden’s dream was to become a lawyer
and he eventually became his dad’s law
partner in 2017. He loved practicing law
and concentrated on family, juvenile, and
guardianship/ conservatorship cases.
Braden, who enjoyed judging MSBA mock
trial competitions, was a SMRLS (legal aid)
volunteer attorney and a past president

of the Rice County Bar Association.

JAMES HINCHON MANAHAN,

86, died on April 18, 2023. Manahan
was active in many legal organizations,
including service as president of the
American Academy of Matrimonial
Lawyers (Minnesota Chapter), dean of
the Academy of Certified Trial Lawyers
of Minnesota, president of the Sixth
District Bar Association, and president of
the Harvard Law School Association of
Minnesota. For 25 years he was board-
certified by the National Board of Trial
Advocacy as both a civil and a criminal
trial specialist. He was a part-time public
defender for 20 years in Mankato. After
moving to the North Shore, he was the
victim witness coordinator for the Lake
County Attorney s Office in Two Harbors.

: MNdocs

Fully automated forms

Create, manage, edit, and share documents.

Minnesota legal forms with a cloud-based document-assembly
system. Minimize your time creating and manipulating
documents. Use MNdocs for a single client ... or as templates
for clients throughout the year. MNdocs generates custom

PDF or editable Microsoft Word documents.

250+ FORMS: Practice Areas Include Business Law,
Real Property, Family Law, Probate and Estate Law.
Criminal Law Coming Soon.
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Minnesota American Indian Bar Association
27th Annual Scholarship

GOLF TOURNAMENT

THANK YOU!

The tournament held on July 20, 2023 at The Meadows at Mystic Lake
raised $29,680 for scholarships that will be awarded to Native American
law students attending any of the three law schools in Minnesota.

THANK YOU TO OUR PLATINUM SPONSORS FOR THEIR GENEROUS SUPPORT

- faegre
3M S oheay  drinkerc/

BropeeN & PaursoN PLLP Hon. Leo 1. BrisBois ToN NELSON

. - I Minnesota Continuing
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A OPPORTUNITY MARKET

CLASSIFIED ADS

For more information about placing classified ads visit: www.mnbar.org/classifieds

ATTORNEY WANTED

SENIOR INVESTMENT
COUNSEL - COMMERCIAL
REAL ESTATE FINANCE

Join Securian and Be You. With
Us. Apply Here: https://hq.wd5.
myworkdayjobs.com/Securian_
External

LITIGATION ATTORNEY

We are seeking an experienced
highly service-oriented Litigation
Attorney, who has strong experi-
ence working in Minnesota and
Wisconsin, for our dynamic and
growing firm. This role will have
a focus on litigation in the areas
of personal injury, employment
law and civil cases. Essential Du-
ties and Responsibilities: Process
and manage a litigation case from
preliminary investigation through
all phases of pleadings, written
discovery, depositions, motion
practice, and trial. Professionalism
and prioritization of client cus-
tomer service and representation.
Strategize on how to resolve the
client’s cases in a favorable man-
ner. Provide proficient communi-
cations, consultation, and sound
advice to clients, Requirements
Include: Must be admitted to prac-
tice in Minnesota and/or Wiscon-
sin and in good standing. Three to
10 years of litigation experience;
minimum of three years personal
injury litigation experience. Strong
knowledge and understanding of
civil procedural rules and prac-
tices. Strong knowledge and un-
derstanding of administrative rules
and practices. Strong writing and
research skills For more informa-
tion about Eckberg Lammers, and
to apply online, visit our website:
www.eckberglammers.com.  You
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may also send your cover lefter,
salary requirements and resume
to Molly Bergren at: HR@eckber-
glammers.com. Eckberg Lammers
is an EOE. All qualified applicants
will receive consideration for em-
ployment without regard to race,
color, religion, sex, sexual orien-
tation, gender identity, national
origin, disability, or status as a pro-
tected veteran.

ASSOCIATE ATTORNEY
Hvistendahl Moersch Dorsey &
Hahn, PA,, in historic Northfield,
Minnesota is expanding! We are
seeking applications for an ex-
perienced associate attorney to
practice primarily in family law.
Approximately two years of expe-
rience or more is preferred. Send
resumes and cover letters to lawin-
fo@hvmd.com.

STAFF ATTORNEY

Anishinabe Legal Services is look-
ing to hire a highly motivated
attorney, or 2023 law school
graduate, to provide civil legal
assistance and court representa-
tion to program clients before area
Tribal Courts, State Courts, and
Administrative Forums. This attor-
ney will be housed out of our main
administrative office on the Leech
Lake Reservation in Cass Lake,
Minnesota. Primary duties will in-
clude handling a wide variety of
civil matters before State and Tribal
Courts. Compensation: $70,000/
yr+ D.O.E. benefit

package includes individual and

Generous

family health and dental insurance,
paid time off, and life insurance. To
Apply: Please email a cover lefter,
resume, and three references to
Litigation Director Valerie Field, at:
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vfield@alslegal.org.  Applications
will be accepted until the position
is filled.

ASSOCIATE ATTORNEY
Roseville law office seeking an
attorney to assume existing case
load of a recently relocated at-
torney. Contact Larry Stevens Ros-
eville. 651-636-9049. Roseville
Professional Center, Suite 208.

PERSONAL INJURY
ATTORNEY WANTED

Personal Injury Attorney for Bolt
Law Firm. We are a growing, en-
trepreneurial law firm looking for
another  experienced  Personal
Injury Attorney to support and ex-
pand that practice. The candidate
would be involved significantly
with our nation-wide railroad
litigation practice, which includes
FELA claims, as well as injury/
wrongful death claims associated
with crossings, pedestrians, and
rail passengers. Candidate will
assist with the partners' cases as
well as maintain their own casel-
oad. For more information about
the firm see our website: www.
bollawfirm.com. Benefits pack-
age includes salary, performance
incentives, employee health, den-
tal, vision and disability insurance,
paid parking, as well as a 401k/
profit sharing plan. Requirements
and Qualifications: The candidate
must: Be highly motivated to learn
our railroad litigation and personal
injury practice, and eventually de-
velop new business opportunities.
One to three years prior experi-
ence as an attorney, or a judicial
clerkship is preferred. Be able to
demonstrate good writing  skills.
Have good verbal communication

skills. Please send your cover letter,
resume and salary expectation to:
eric.wiederhold@boltlawfirm.com

TRUST & ESTATE ATTORNEY
WANTED

Lakeview Trust & Estate Law, PLLC
in beautiful Ottertail, MN, is an
extremely busy boutique trust and
estate firm seeking to add a com-
passionate, relatable attorney with
impeccable writing skills and im-
maculate attention to detail. No
experience is necessary, but the
right candidate will be teachable,
dedicated to learning the prac-
tice, and passionate about helping
people. No billable hour require-
ment and exceptional work-life
balance. Work where you play in
Minnesota Lake Country. Submit
a cover letter, resume, undergrad
and law school transcripts, and a
writing sample to: amy@lakeview-
estatelaw.com.

ASSISTANT COUNTY
ATTORNEY

Assistant County Attorney, Nobles
County. This position provides le-
gal services, representation, pros-
ecution and advice for Nobles
County. Juris Doctorate from an
accredited law school, State of
Minnesota Attorney’s License and
Certification to practice before the
District Court in the State of Min-
nesota, or will obtain prior to start
date. Apply to: Nobles County
Administration Office. Competi-
tive benefits package. Proficiency
in a second language may be eli-
gible for an extra $1.00 per hour.
Visit our website: https://www.
co.nobles.mn.us/departments/
human-resources/ for application
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A OPPORTUNITY MARKET

and to view full job description and
benefit sheet. Closing Date for Ap-
plication: Open until filled. EEO/
AA Employer.

LITIGATION ATTORNEY

Small, growing litigation firm with
national personal injury defense
practice seeking a lawyer with 5 to
15 years' experience in personal
injury and/or trial work. Strong
writing, researching and interper-
sonal skills are necessary. Licen-
sure in other states is a plus. Please
send resume and/or direct inquires
to: eholmen@donnalaw.com.

STAFF ATTORNEY 2

Make a difference in the lives of
Minnesotans. The work you'll do
is more than just a job. Join the
talented, engaged and inclusive
workforce dedicated to creating a
better Minnesota. Salary Range:
$71,931 - $107,010 / annually.
The Minnesota Public Utilities Com-
mission is guiding the state through
important changes in the energy
and telecommunications sectors,
which have enormous impact on
the daily lives of Minnesotans. To
help with this work, the Public Utili-
ties Commission will be hiring up
to 3 attorneys to join the agency’s
legal unit. This is an exciting oppor-
tunity to join an emerging practice
area and serve the public. This po-
sition will join an established, high
performing team of attorneys with
responsibility for writing Commis-
sion orders; assisting in adminis-
trative rulemaking efforts of the
Commission; helping to provide
legal advice to Commission staff;
and reviewing legislative propos-
als. Job Duties: Draft formal orders
memorializing and  articulating
the legal and policy grounds for
decisions of the Minnesota Public
Utilities Commission. Attend Com-
mission meetings and record Com-
mission decisions. Lead and coor-
dinate  Commission rulemakings
consistent with statutory require-
ments. Review and draft proposed
legislation. For more information
please visit http://www.mn.gov/
careers and search Job ID 68447.
An Equal Opportunity Employer
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ASSOCIATE ATTORNEY

Join our team at the Swenson Le-
rvick Law Firm! We are currently
looking for an Associate Attorney
to build our growing practice. As
the City Attorneys for several sur-
rounding municipalities, our As-
sociate Attorney will have the op-
portunity to hone their courtroom
skills while prosecuting crimes for
the City of Alexandria, as well as
establish a private law practice.
We are currently looking to build
on our thriving family law prac-
tice but welcome this attorney to
expand on their particular areas
of interest. Ranked as one the top
micropolitans in the U.S. and as
the #1 micropolitan in Minnesota,
Alexandria is surrounded by great
lakes for year-round fun and even
greater peoplel We are conve-
niently located between Fargo and
Minneapolis and offer a large cli-
ent base and a collegial local bar
association without the hustle and
bustle of the big city. Our team of-
fers opportunities for personal and
professional growth and values
community involvement. Alexan-
dria is known to be an excellent
place to live, work, and raise a
family. For more information about
our team and practice, please visit
our website at www.alexandri-
amnlaw.com. Interested applicants
should send a cover letter and re-
sume to Beth at: bak@alexandri-
amnlaw.com.

LATERAL CORPORATE
ATTORNEY

Maslon LLP is seeking attorney
candidates with 8+ years of gen-
eral corporate experience to join
its Corporate & Securities Practice
Group. The firm is open to add-
ing individual attorneys or small
groups of attorneys as it looks to
expand its reach. Successful candi-
dates are highly motivated with an
entrepreneurial spirit who are look-
ing to join a firm where they can
build a practice for the long-term.
Candidates must have significant
general corporate experience, in-
cluding experience serving in the
outside general counsel role. For
more information, visit us at www.
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maslon.com. To apply, please
submit a resume and cover letter
to Angie Roell, Legal Talent Man-
ager, at angie.roell@maslon.com.

ATTORNEY - MINNEAPOLIS
PUBLIC HOUSING
AUTHORITY

MPHA is seeking a full time Staff
Attorney. View and apply here:
http://atsod.com/j/s.cfm/ 15PE

FOR SALE

BRAINERD LAW PRACTICE
FOR SALE

Retiring from my 43-year practice.
Will work with buyer for at least
one year. Great rented furnished
office space. Estate Planning, Pro-
bate, Real Estate. Contact jim@
nelslaw.net.

OFFICE SPACE

OFFICE SPACE

North Metro (494 & Silver Lake
Rd) law firm offers individual of-
fices for rent. Includes conference
room and reception support, inter-
net, copier, fax, kitchenette, utili-
ties, and parking. Potential for case
referrals. Perfect for solo practitio-

ner. Call 651-633-5685.

EDINA OFFICE SPACE
AVAILABLE

Flexible office space available in
Edina. If you are looking for an
affordable private. co-working or
virtual office in a stylish, locally
owned Executive Suites with full
amenities, we'd love to share our
space. Learn more at www.col-
laborativeallianceinc.com or email
ron@ousky.com

VIRTUAL TENANT
OPPORTUNITY AVAILABLE
Virtual Tenant Opportunity Avail-
able Opportunity to run solo or
small law firm remotely, with ac-
cess to our office and its services.
In our basic plan, we offer two

conference rooms, available for
you to schedule through our on-
line app, free parking, telephone
and voicemail answering, mail
services, and office equipment use.
We have additional services avail-
able including secretarial services
and mail processing. Our small,
tight-knit office offers a welcoming
environment with friendly staff and
attorneys who offer mentorship to
those who may be interested. Our
office building is located across
the High Bridge in Saint Paul, next
to downtown. Please call our of-
fice at 651-647-6250 or email
ferdpeters@ferdlaw.com for more
information.

PROFESSIONAL
SERVICES

MEDIATION TRAINING
Qualify for the Supreme Court Ros-
ter. Earn 30 or 40 CLE's. Highly rat-
ed course. St. Paul 612-824-8988
transformativemediation.com

REAL ESTATE EXPERT
WITNESS

Agent standards of care, fiducia-
ry duties, disclosure, damages/
lost profit analysis, forensic case
analysis, and zoning/land-use is-
sues. Analysis and distillation of
complex real estate matters. Excel-
lent credentials and experience.
drtommusil@gmail.com (612) 207-
7895

ATTORNEY COACH /
CONSULTANT

Attorney coach / consultant Roy
S. Ginsburg provides marketing,
practice management and stra-
tegic / succession planning ser-
vices to individual lawyers and
firms. www.royginsburg.com, roy@
royginsburg.com, (612) 812-4500.

DRONE PHOTOGRAPHY FOR
LAND CASES

Hire TC Drones for your aerial
photo/ videography needs to as-
sist in your Real Estate cases. 651-
460-9757.
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MSBA is excited to offer their members access to
flexible health care options including: LEARN MORE
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ﬁ NICOLET LAW

ACCIDENT & INJURY LAWYERS

2% Injured? Get Nicolet.
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We Win, Or You Don’t Pay.

We have been accepting injury case referrals and co-counseling
with other Minnesota attorneys for over a decade. We take pride in
delivering life-changing results while providing an excellent client
experience. Refer your clients, friends, and family with confidence.

FAMILY OWNED AND OPERATED SINCE 2007

BUILT ON FAMILY. FOCUSED ON HELPING. DEDICATED TO WINNING.

*Fee sharing arrangements where allowed per the rules of professional conduct.


https://nicoletlaw.com/



