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OPINIONS OF THE LAWYERS BOARD
By CHARLES B. BATEMAN

eginning with the publication of
Opinions I and 2 adopted October
27, 1972, the Lawyers Professional

Responsibility Board issued a number of
advisory opinions intended as guidelines
for the conduct of lawyers in the state of
Minnesota. The Board adopted the most
recent of these opinions, Opinion 19,
regarding the use of technology for com-
munications, on January 22, 1999. (The
full text of the Board opinions can be
found online at
http ://www. courts.state.mn. us/lprb/opin-
ions. html).

Decisions of the Supreme Court of
Minnesota have cited various opinions as
authority in the course of ordering disci-
pline for a violation of the Minnesota
Rules of Professional Conduct.' For this
reason, Opinion I provides, in pertinent
part, "failure to comply with the stan-
dards set forth in these opinions may sub-
ject the lawyer to discipline."

In January, 2001, the Minnesota
Supreme Court decided In re: Admonition
issued in Panel File No. 99-42, 621 N.W 2d
240 (Minn. 2001). In that case, the
Minnesota Supreme Court held that an
attorney is not subject to professional dis-
cipline solely for violating a Board opin-
ion. The Court reversed an admonition
issued for a violation of Opinion 13 con-
cerning copying costs of client files,
papers, and property.'

Thereafter, in In Re Westby, 639 NW.
2d 358 (Minn. 2002), the Supreme Court
reinforced its clear holding in Panel File
No. 99-42, again stating that "an attorney
cannot be disciplined simply on a viola-
tion of an opinion of the Lawyers
Professional Responsibility Board."

Against this backdrop the Lawyers
Professional Responsibility Board decided
to undertake a comprehensive review of
the Board's published opinions. A work-
ing group, originally chaired by (now the
Hon.) Regina Chu and consisting of the
Opinion Committee of the Board, other
members of the Professional Responsibility
Board, and Kenneth Jorgensen, first assis-
tant director of the Office of Lawyers
Professional Responsibility (hereinafter
"the committee") met and discussed the
various opinions still in force," seeking
consensus. That committee reported to

These opinions are

rarely, if ever, used to

discipline a lawyer,

but were adopted in

response to requests

from the bar for ethi-

cal guidelines.
the Lawyers Board and the Board now
seeks input from the Bar.

POTENTIAL RULE AMENDMENTS
As an initial matter, the committee

found that several of the opinions contain
detailed directions which are important
aids for practicing lawyers to understand
their obligations under the Minnesota
Rules of Professional Conduct, (here-
inafter "MRPC"). These opinions primarily
serve to provide safe harbors for attorneys
and as enforcement tools. The committee
believes that these opinions set out clear
expectations that both attorneys and
clients may rely on, but only if the expec-
tations are enforceable. In light of the
Court's holding in Panel No. 99-42, the
committee is contemplating whether the
Board should petition the Court to have
the directions and expectations contained
in some of these opinions added to the
Minnesota Rules of Professional Conduct.

Opinions 9, 12, and 15 give practicing
attorneys clear direction as to the mainte-
nance and operation of trust accounts.
Opinion 9 contains direction concerning
the required maintenance of books and
records for such accounts. Opinion 12
deals with lawyer responsibility and
accountability for disbursements from trust
accounts. Opinion 15 addresses when
retainers must be deposited into a trust
account. Because clarity in terms of an
attorney's obligations regarding trust
accounts is not only important, but neces-
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sary, the committee is considering whether
these opinions should be proposed as
amendments to Rule 1.15 of the MRPC.

Opinions 11 and 13 deal with the return
usually upon termination of an attor-

ney/client relationship - of clients' files
and papers, as well as property. Given the
holding of the Court in Panel No. 99-42,
the enforcement of these opinions has been
seriously impaired. These opinions, and
especially Opinion 13, have been very use-
futl and important in reducing needless
ancillary disputes over client files between
lawyers and clients. Because clarity of
direction will assist both clients and mem-
bers of the bar, the committee is consider-
ing incorporating these two opinions into a
proposed amendment to Rule 1.16, MRP.

Another opinion possibly warranting
codification is Opinion No. 5 concerning
the failure of an attorney to honor a fee
arbitration award. The obligation would
be codified into the MRPC, likely as an
amendment to Rule 8.4. The committee
determined that attorneys should be
obligated to honor a truly final and
enforceable arbitration decision once the
process has been completed.

REPEAL OR MODIFICATION
In contrast to the above opinions,

there were a number of opinions that the
committee determined require repeal, or,
at the very least, modification. The most
obvious of these is the provision of the
second paragraph of Opinion I stating
that opinions can serve as a basis for disci-
pline. That is obviously no longer accu-
rate in light of the Supreme Court's hold-
ing in Panel File No. 99-42.

Repeal of Opinion 3 concerning prac-
tice by part-time judges is also being con-
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sidered. Since Opinion 3 as iapted,
the Board otJudicial Stindars carified
the detitnition nd disqUa difir ition of part-
time juidgs, The imputed disqualification
portion Opinion 3 iappears without a
b is the current i puted at disqu alific-
tion rulc (\R f , Rule 1.10).

Simalarly, Opinion 4 is heing consir-
cred fiar repeal. The second p iragraph of
the opinion issimply ia recitation of Rule
1.16 (c) and (d). The switch in the bur-
den of proof contained an the first para-
graph of this opinion seems without sup-
port in the MRI.

Other opinions being considered faar
repea! are Opinion 10 concerning debt
collectioan procedures and Opinion 16
regarding interest o- fees. Opinion 10
appears to be duplicatixe of the Fair Debt
Collection Practices Act. Opinion 16
deals 5 itth interest on ees. Most states
simply require awyers to coiply with the
Tiuth-in-Lending and state usury laws. It
any event, the opinion's saffe-harbor provi-
sion has no clear basis in the mc.

REMAINING OPINIONS
Opinian 14 concerning ittore)ys' liens

ol hoiasestead.s requires special discussioni
anid cani dera tion. The opinion xas origi-
nally pr emised on a violation of Rule 3.1
StRPC concerning frivolous caints by
l1wyers because attorneys' liens against
hotnesteads could not he fareclsed
against exempt homesteads. However, ia-
1999 tise Minnesota LegislatUre litited the
dollar 3as11oast Of iaestead exemptions to
$200,000. Hience attorneys' liens against
homesteads with equity exceedirn that
auttant cin iaow ibe frsreclosed.

Further coapliatin the issue is itre
MlIinnesotai Court , Ap_ 1as opinion in
Prterson v. Hmiz, 605 N.W.25d 414 (Minn.
App. 2000). In dicta, tiae Court said that
the homiesteid exe ption waiver is nit
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"Since Opinion 3 was

adopted, the Board of
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clarified the definition

and disqualification of

part-time judges."
valid unless signed by both husband and
wie. While this is not the holding of the
court, it seems to be the only reported pro-
nounceien ty a Minnesota state court on
the subject. The Opinion Committee and
the I-awyers Professional Responsibility
Board expect to continue examining
Opinion 14 with the assve issues in nmind.

Finally, there ate seertl opinions that
are primarily advisory in nature, and
which may be h left in eft\ct. Opinions 2
and 6 concerning the defense of critninal
cases by part-time city and county ittor-
neys have been particularly useful in guid-
ing lawyers who undertake part time
nunicipal and county representation.

Opinion 's is another primarily advisory
opinion that finds clear Support in Rules
7.1, 7.5, and 5.3 of the Minnesota Rules of
Prfoessional Conduct. Amendment of the
opinion is being considered to claiiif the
basis for the guidelines and to clarify the
application of the opinion to all "non-
l \wyer" employees. (Cf. Rule 5.3 mt,,tc ).

Other opinio ins being considered for
rete nt on at e Opinions 1 a concerning
court reporter gratuities md Opinion 19
concerning the use of emai iad cell
phones, These opinions are rarely, if ever,

used to discipline a IaXyer, but were
adopted in response to requests IrOt the
bar tor ethical 'gidelites. Opinion 17
adresses r te sI tantsia preaiums off'red
t a affice euplo es by CoUrt-reporting
servinrs and tir assKria concern that

Clients are u itt an"s UnderX ritin the
cost of tisese prenumis. Given the very
higi fiduciary obligations owed by an
attorney or a fatnin of attorneys to their
clients set out in Multiple places in the
Minnesota Rule) Of PR fessi-1l Conduct,
the advisory nature of this apinion serves
a val Iable purpose.

The very high value that our profession
places ot confidential communications
between In attorney and client served as
the basis fr. tie bar's request which resulted
in Opiaitn 19 concerning the use of cell
phones and etail. The arvisory, as opposed
to enfoesent nature of this opinion
caused it to be recammended fasr retention.

CONCLUSION
The examination of these opinions is a

process, still underway. The Board 'Nould
he ippy ta i have comments from prctic-
rag flaslsets concerning the opinions, the
above racommendations of tie working
conmittee, or other problems being
encottered hfy attorneys in the Course of
their pirctice. El

NOTES
1. See e.g. In re: Pearson, 352 N.W.2d 415
(Minn. 1984).
- See Clcaryv, Edslard I "Ethics and the

Board: The Cout )ratas the Lin-e," Bench
& Bar of Minnesota, (May/Iun 2001), p
20.
3. Opiion No. 7 concernin professi-oly
incrtedii iidebredess was repealed in98
Opiion No. 18 concerning tape recordig I by
(attornieys Was repealed at the April, 200C,
meetig ra the Board.
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