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BY PAUL M. FLOYD

ne day, 15 years into being a litigator,

I was driving down 35W with my wife,

Donna, when I blurted out, “I hate

being a lawyer!” To which my wife
responded, “You don’t have to be one.” To which
I replied, “Oh, yes I do. You don’t understand.”
Donna said, “Well, you don’t have to be that kind
of lawyer.” After a long pause, she asked, “What
would you rather be doing?” I immediately said:
“Teaching and counseling professionals instead
of litigating.” She said: “Let’s talk about how we
could make that happen.”

In talking over the years with mentors, peers,
and younger colleagues, I have heard this refrain
numerous times from lawyers who are stressed,
frustrated, and on the verge of throwing in the
towel. It grows louder after receiving a terrible
decision from a judge, being stiffed by a client, or
getting an ethics complaint.

For me, “I hate being a lawyer!” was an
epiphany and a turning point in my career. Tired
of the games some litigators play, all I could
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see ahead of me was dreary years of arguing

with opposing counsel and bringing motions in
response to delay tactics. It was not for me. I was
depressed and seriously considering leaving the
profession. I dreaded going to work. My acute but
low-grade stress showed up as high blood pressure
at my annual physical. It also was coming out
sideways in my closest relationships—where I was
grumpy, tired, sad, and in general not pleasant to
be around.

My wife’s words of encouragement, followed
by some helpful therapy, prompted me to move in
a new direction. I left my litigation job and started
a new firm with a law school classmate. My prac-
tice evolved over time from litigation to transac-
tional work, especially serving lawyers and other
professionals and their firms. More importantly, I
began to teach college and law school. It made all
the difference to my mental health, personal re-
lationships, and outlook. It’s wise to pause every
so often and take account of the pros and cons of
our practices and then act.



For many of us (assuming good health), our law
practices will span four decades. Each of those decades
is characterized by different life and practice stressors,
with ebbs and flows in work-life balance. In the first
decade, you find your own style of practice and focus
on becoming competent. Some lawyers, perhaps in a
search for work/life balance, move from firm to firm
and even in and out of law practice, trying to find the
setting that best aligns with their values or personal
goals. This is a time for building relationships with
peers and mentors, which can be enhanced through bar
association socials, CLEs, and section, committee, or
task force involvement. Writing an article for Bench &
Bar or a district bar publication can help to establish
your competence in your practice area.

The second decade is generally focused on doing
what you do well and developing a good reputation
among peers and referral sources. For those in private
practice, the focus moves from becoming a law firm
shareholder or partner to marketing and building a
book of clients. Client relationships and referrals are
pivotal here. Again, bar associations’ resources and
member benefits can support your growing practice.
Becoming certified as a civil trial, criminal law, real
estate, or labor & employment specialist can further
burnish your reputation and solidify your legal compe-
tence in the marketplace.

The third decade can be one of major change: going
in-house, becoming a judge, starting your own firm,
or joining a new firm and establishing a professional
brand for yourself. Here, volunteering in bar associa-
tions’ sections, committees, boards, DEI and pro bono
initiatives, and leadership tracks can help a lawyer to
stand out to another law firm when considering a move,
to their corporate client when looking to go in-house,
or to the governor’s office when seeking a judgeship.

The fourth decade is different for each attorney.
Figuring out how you want to spend the last years of
your practice before retirement is essential for mental
well-being. For many, the last decade of practice is the
most enjoyable. You don’t have to prove your “value-
add” to your firm or clients. You can say yes or no to
client matters and volunteer projects. Being active in
your bar association before you retire can be rewarding.
Consider joining the Senior Attorneys Section and
enjoying the support of your fellow senior attorneys
before and after you retire.

Be intentional and seize control of each decade of
your career. The practice of law is not about getting a
job and putting your life and career on autopilot until
you’re miserable or you finally retire. And don’t wait
until you're yelling into the wind about hating being a
lawyer before you figure out what kind of lawyer you
want to be. Thankfully, it’s a career, not a sentence. A
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Connecting Greater Minnesota
lawyers with job seekers

been focused on identifying and overcoming barriers that law
students and metro attorneys face in choosing to practice in rural

areas. One challenge section members felt they could face head-on was
making connections for the individuals struggling to find opportunities.

We are happy to introduce an easy-to-access, easy-to-use mapping
tool for legal opportunities in rural Minnesota. At present, this tool will
reside on the Greater MN Legal Opportunity Network Community at
www.mnbar.org/greater-minnesota-practice, where it is available
for all MSBA members. The map can show a variety of available
opportunities, including full-time work, part-time work, paid summer
internships, mentoring, and firm buyout opportunities. It will also
indicate whether those opportunities are hybrid, remote, or in-person,
and whether benefits and housing options are available. The map will
serve as a stand-alone web-based tool but also will be used at law school
and other bar association events to highlight opportunities. The first
event at which the tool was made available was a November 6 Meet the
Market event at the U of M Law School.

Do you have a legal opportunity to submit? You can share it via the
survey link at www.surveymonkey.com/r/GreaterMNLegal.

Special thanks to Greater Minnesota Section Council member Janna
Borgheiinck of Wornson Goggins PC (New Prague) for her work on
developing this tool. A

T his past bar year, the Greater Minnesota Section Council has

BENCH-BAR

OPPORTUNITY MARKET

Your job hunt
just got easier.
Jobs and
opportunities
are posted
online daily.
www.mnbar.org/ classifieds

(See page 46 for listings)
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ATJ committee’s
report examines
debt litigation in MN

n October 10, the MSBA Access
O to Justice Committee issued a

comprehensive report on debt collection
lawsuits in Minnesota, Minnesota Consumer Debt
Litigation: A Statewide Access to Justice Report.
Based on a thorough analysis of nearly 700,000
court cases from 2011-2021, it highlights the
dominance of debt collection cases in the state’s
civil courts, where they make up over half of all
civil cases. It also points out that the complexity
of the legal system can be particularly burdensome
for unrepresented Minnesotans.

Over 97 percent of individuals facing debt
litigation represent themselves, as they often
fall into a financial gap where they earn too
much to qualify for legal aid yet can’t afford
private attorneys. This situation underscores the
need for accessible and effective means for all
Minnesotans to participate in the legal process.
Currently, 82 percent of debt lawsuits filed in
district court result in automatic wins for the
plaintiffs, potentially leading to court-authorized
garnishments of wages and bank accounts.

The report also uncovers disparities, both
racial and income-related, in debt lawsuit filings.
Black and Latino Minnesotans face debt claims
at a rate more than twice that of non-Hispanic
white Minnesotans, even at higher income levels.
While the court cannot control who gets sued, the
disparities highlight the urgent need to improve
the justice system to ensure that all Minnesotans
have a path to participate effectively in the legal
process.

The report’s recommendations are aimed at
addressing these issues:

» Develop specialized procedural rules for
debt cases to better manage consumer
debt cases.

 Create and enhance resources to empower
self-represented litigants.

* Preserve economic stability for debt-
burdened individuals to meet their basic
needs while repaying debts.

» Expand services for lower- and moderate-
income individuals struggling with debt.

The report was a joint effort between the MSBA
Access to Justice Committee, Legal Services State
Support, the Pew Charitable Trusts, and the data
analytics firm January Advisors. You can read the
full report at www.mnbar.org/atj. A
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Drawing the line on
ethical witness preparation
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arlier this year, a former Fox News

employee filed an employment lawsuit

against Fox.! I was interested in this

lawsuit due to its allegations regarding
improper witness coaching before a deposition. In
fact, the alleged actions of counsel had their own
section of the complaint with this heading: To
Thrust Exposure for Its Wrongdoing Away from
Fox Corp and onto Others, Fox News’s Legal
Team Coerces Ms. Grossberg to Distort the Truth
and Shade Her Deposition Testimony Against
Her Personal and Professional Best Interest in the
Dominion Litigation.? What was alleged against
both in-house and outside counsel?

The complaint alleged, among other things,
that Ms. Grossberg (1) was discouraged from
mentioning understaffing or workplace stress and
how it interfered with her ability to stay current on
tasks; (2) understood she was to respond with “I
do not recall” whenever she had the opportunity;
and (3) counsel “scowled” or shook their head
“no” when she answered hypothetical questions
in ways that were truthful but implicated others or
put information in context.

My first thought was, who hasn’t made a face
on occasion when prepping a witness? Sometimes
you cannot help cringing when you listen to a wit-
ness, not because you want the witness to testify
untruthfully but because you know how the wit-
ness’s words would be misconstrued. My second
thought was, telling a witness to truthfully answer
“I don’t know” is not problematic, but I also
found it fascinating what the complainant heard
the lawyers to be communicating based upon the
allegations. Effectively preparing witnesses to
provide testimony is an essential litigation skill.
To do so competently and ethically requires a lot
of work and forethought, because you must not
only understand where the ethical lines lie but also
keep in mind how the nonlawyer witness is hear-
ing what you are saying.

With this backdrop, I was pleased to see a
recent ethics opinion by the ABA.?

Permissible witness preparation

The opinion provides a helpful list of
preparatory conduct that is ethical. That list
includes:

8 BENCH + BAR OF MINNESOTA « NOVEMBER 2023

reminding the witness that they are under
oath;

emphasizing the importance of telling the
truth;

explaining that telling the truth can include
a truthful answer of “I do not recall;”
explaining case strategy and procedures,
including the nature of the testimonial
process or the purpose of the deposition;
suggesting proper attire and appropriate
demeanor and decorum,;

providing context for the witness’s
testimony;

inquiring into the witness’s probable
testimony and recollection;

identifying other testimony that is expected
to be presented and exploring the witness’s
version of events in light of that testimony;
reviewing documents or physical

evidence with the witness, including the
use of documents to refresh a witness’s
recollection of the facts;

identifying lines of questioning and
potential cross-examination;

suggesting choice of words that might be
employed to make the witness’s meaning
clear;

telling the witness not to answer a question
until it has been completely asked;
emphasizing the importance of remaining
calm and not arguing with the questioning
lawyer;

telling the witness to testify only about what
they know and remember and not to guess
or speculate; and

familiarizing the witness with the idea of
focusing on answering the question, i.e., not
volunteering information.

This list not only delineates ethical witness
preparation but also provides a good roadmap
for how to competently prepare a witness to be
deposed or to testify. Diligence and competent
representation of your client generally requires
that you approach witness preparation by cover-
ing the above topics and doing so in the manner
described.



Impermissible witness preparation
The opinion also outlines unethical efforts to improperly
influence witness testimony (described in the opinion by vari-
ous phrases such as coaching, horseshedding, woodshedding,
or sandpapering). This list includes:
* counseling a witness to give false testimony;
« assisting a witness in offering false testimony;
 advising a client or witness to disobey a court order
regulating discovery or trial process;
« offering an unlawful inducement to a witness; or
* procuring a witness’s absence from a proceeding.

Obvious, right? But what about gray areas?

The opinion provides the following guidance regarding “I
don’t recall.” It is appropriate to tell a witness that “I don’t re-
call,” when true, is an acceptable answer. The opinion contrasts
this with impermissibly telling a witness, “The less you recall,
the better.” The former is permissible, while the latter encour-
ages a witness to lie under oath about what is remembered.*
Turning to the allegation in the Fox lawsuit, encouraging a wit-
ness to respond “I don’t recall” when true is permissible; it may
cross the line if the guidance is to respond that way even if it’s
not true or to respond that way categorically to certain types
of questions, regardless of the truth. A nuance to keep in mind
here is thinking about your guidance from the perspective of
the witness. Are you being clear in your guidance by reiterating
that “I don’t recall” is acceptable only if true, without suggest-
ing that is a preferable answer notwithstanding its accuracy?
Judicial proceedings (which include deposition testimony) are
truth-seeking exercises, and it is generally true that the facts
are the facts, as they say. Similarly, take care in suggesting word
choice. Is your focus on making the witness’s testimony clear,
or are you assisting a witness in providing false or misleading
testimony? The former is permissible, the latter is not. Are you
clear with your witness on the distinction?

The ABA opinion discusses examples in which lawyers are
implicitly and impermissibly encouraging false testimony, such
as telling a witness to “downplay” the number of times prep
sessions occurred, encouraging a client to misrepresent the
location of a slip-and-fall accident to have a viable claim, or
“programming a witness’s testimony.”

The opinion is somewhat equivocal on scripting testi-
mony.’ The opinion calls “programming” witness testimony
unacceptable but suggests question-and-answer scripts may
be permissible, and provides an analogy to drafting witness
affidavits. The Restatement has long taken the position that
witness preparation can include rehearsal of testimony.® The
key is that the testimony must be truthful. I've never known
anyone to script questions and answers (and it seems like a bad
idea and extremely difficult to do), but I have seen witnesses
perform poorly because they try to testify the way they think
the lawyer wants them to answer questions instead of speaking
clearly about how they recall and understand the facts. Again,
the bullet-point list of permissible witness preparation actions
not only provides good guidance for staying on the right side of

PROFESSIONAL RESPONSIBILITY A

the ethical line but also shows the best way to assist the witness
in authentically and accurately sharing the information they
possess.

Remote proceedings

An important focus of the recent opinion is impermissible
coaching during testimony, particularly given the prevalence of
remote proceedings, where it is possible to attempt to influence
testimony mid-deposition or trial. The opinion starts with the
obvious prohibitions—winking at a witness during trial testi-
mony, kicking a deponent under the table, passing notes or
whispering to the witness mid-testimony—and then progresses
to other forms of signaling that are often impermissible, such
as spoken objections that suggest the answer. Basically the
opinion provides that what doesn’t fly in person does not fly
remotely, just because it is easier to do and harder to prevent.
And there is very little tolerance for such coaching even if the
“coached” testimony is true, given how often it runs afoul of
procedural rules and the myriad ways it undermines the cred-
ibility of the witness and the proceedings.

The opinion does note one caveat relating to deposition
testimony, namely, “openly asking a witness to correct an
inadvertent misstatement when the witness obviously misun-
derstood a question or simply misspoke.” The opinion notes
this is not impermissible coaching, and in some instances, may
be an appropriate remedial measure to correct false testimony.’
The best way to handle this is in real time, or through limited
re-direct at the end of the deposition.

Conclusion

Effectively preparing a witness to offer testimony is a re-
quired litigation skill and I hope that newer lawyers are getting
the training they need to do so competently and ethically. Be-
coming proficient is more challenging than it may appear. Ac-
tions that interfere with the opposing party’s ability to gather
information relating to the matter are generally not consistent
with the ethics rules and add to the stress of an already stress-
ful situation and practice. I hear from so many that lawyers are
losing the ability to be adversarial in a professional manner,
and I see that in the complaints that we receive. Further, more
courts are sanctioning such conduct, which is often in violation
of the court’s procedural rules but can also run afoul of several
ethics rules. No matter your level of experience, a review of the
recent ABA opinion is a helpful reminder of the ethics of wit-
ness preparation. A

NOTES
! Complaint, Grossberg v. Fox Corp, et. al., No. 1:23-cv-02368 (SDNY 3/20/2023), ECF
No. 1.
? Para. 132-171, at 31-39.
3 ABA Formal Opinion 508, “The Ethics of Witness Preparation” dated 8/5/2023.
41d., fn. 10.
S1d., fn. 19.
¢ The Restatement (Third) of the Law Governing Lawyers, §116 (2000).
7 Opinion 508, fn. 29.
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n August the Cyber Safety Review Board
(CSRB)! put forth its second report,
“Review of the Attacks Associated with
Lapsus$ and Related Threat Groups.”
Lapsus$ was an organized hacking group, unique
for its members and motivations. Beginning in
2019, the group targeted multiple organizations
and entities using tactics that ranged from simple
social engineering to advanced technological
tools.? The group seemed to have a number of
reasons for their attacks, from political ideologies
to simply showing off. Recently, a court found
that an 18-year-old from Oxford was a member of
Lapsus$, even having leaked clips of an unreleased
game online while violating his bail conditions.*

According to a BBC report, “The gang—
thought to mostly be teenagers—used con-man like
tricks as well as computer hacking to gain access
to multinational corporations such as Microsoft,
the technology giant, and digital banking group
Revolut. During their spree the hackers regularly
celebrated their crimes publicly and taunted
victims on the social network app Telegram.”® The
string of attacks offered insight into the security
vulnerabilities existing within even the best-
defended organizations; the CSRB report provides
an in-depth analysis of the attacks and strategies
for dealing with the most successful methods of
intrusion.

The CSRB found that typical multi-factor
authentication (MFA) methods were largely
insufficient for protecting most organizations and
consumers. “In particular,” the report noted, “the
Board saw a collective failure to sufficiently ac-
count for and mitigate the risks associated with us-
ing Short Message Service (SMS) and voice calls
for MFA.”¢ SIM swapping attacks were frequently
used by Lapsus$ to bypass MFA protections, and
information obtained via “underground markets”
was used to get access to victims, sometimes
through their own third-party vendors.

Having reviewed what made this group’s at-
tacks so successful (and why some organizations
were able to effectively defend themselves), the
CSRB made several recommendations on how to
improve cybersecurity postures and stay resilient
against similar attacks. Its summary of the types
of organizations best able to defend themselves or
mitigate damages is worth bearing in mind:

1. organizations with mature, defense-in-depth
controls;
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2. organizations that used application or
token-based MFA methods and network
intrusion detection systems;

3. organizations that effectively followed their
incident response plans; and

4. organizations that were able to
communicate safely with incident response
professionals without being monitored by
threat actors.

While Lapsus$ may have disbanded—or
rebranded—similar cybercrime groups can easily
materialize. Security methods should always be
assessed for optimal protection, such as standard
MFA practices. The episode is also a reminder
that third-party vendor relationships are critical
pieces of an overall security posture and that
clear contract language is important in managing
data. As the CSRB report demonstrates, attack-
ers will often attack a target through its vendors.
Resiliency, smooth incident response procedures,
and clear communication with necessary external
parties can help organizations recover as quickly
as possible when cyberattacks do occur.

While Lapsus$ as it once existed may or may
not be finished, organized cybercrime groups
will continue to pose significant risks. The report
describes a need for additional law enforcement
involvement as well as intervention programs for
young offenders. Though recommendations are
given for individual organizations to improve in-
ternally, overarching changes to what we consider
“basic” cybersecurity are proposed as well:

“We need better technologies that move us
towards a passwordless world, negating the effects
of credential theft. We need telecommunications
providers to design and implement processes and
systems that keep attackers from hijacking mobile
service. We need to double down on zero trust ar-
chitectures that assume breach. We need organiza-
tions to design their security programs to cover not
only their own information technology environ-
ments, but also those of their vendors that host
critical data or maintain direct network access.”’

The Cyber Safety Review Board’s most recent
review is important for organizations looking to
gain a fresh perspective on their current practices,
especially in light of cybercrime groups capable
of bypassing even the strongest security measures.
The group’s next report will delve into cloud
computing and keeping data secure regardless of
where it is stored. A
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A WELLNESS

Understanding Seasonal
Affective Disorder

and how it can affect your practice

BY SHEINA LONG

SHEINA LONG

is a licensed

attorney practicing
in Minnesota and
Wisconsin who

also holds active
licenses in Missouri
and lllinois. She is
currently based in
St. Paul, Minnesota,
working within the
Claim Litigation
Counsel Section of
the Law Department
of State Farm
Mutual Automobile
Insurance Company.

NEED SOMEONE

TO TALK TO?

One great option is

Lawyers Concerned for
Lawyers (LCL), which

provides free, confidential

support and services

to Minnesota lawyers,
judges, law students, and

their immediate family

members on any issue that

causes stress or distress.

www.mnlcl.org
651-646-5590
866-525-6466 toll-free
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ave you ever suffered from the sea-

sonal blues? You likely were dealing

with seasonal affective disorder.

The Mayo Clinic defines seasonal
affective disorder (SAD) as “a type of depression
that’s related to changes in seasons—seasonal
affective disorder [] begins and ends at about the
same times every year.”!

Symptoms

We all know how dreary and cold the Min-
nesota winters can be. They start early in the fall
and seem to end late in the spring. The sun tends
to hide behind the dark clouds, and we find dark-
ness creeping in during the early evening.

Could the symptoms of the winter blues be
something more? The Mayo Clinic lists symp-
toms of fall and winter SAD, which include
“feeling listless, sad or down most of the day,
nearly every day; losing interest in activities you
once enjoyed; having low energy and feeling slug-
gish; having problems with sleeping too much;
experiencing carbohydrate cravings, overeating
and weight gain; having difficulty concentrat-
ing; feeling hopeless, worthless or guilty; having
thoughts of not wanting to live.””

The Mayo Clinic further lists symptoms of
spring and summer SAD, which include “trouble
sleeping; poor appetite; weight loss; agitation or
anxiety; increased irritability.”’

How can SAD affect our practice?

SAD affects our moods and can leave us
feeling hopeless, listless, and unmotivated to
work or to complete the daily tasks on our to-do
lists. Despite the change in seasons, our lists of
reports, motions, briefs, and other work keep
growing.

If our mindset prevents us from being able
to fully focus on our work, that can affect our
work product and the ability to fully and prop-
erly represent our clients. Minnesota Rules of
Professional Conduct Rule 1.1 states “a lawyer
shall provide competent representation to a
client. Competent representation requires legal
knowledge, skill, thoroughness, and preparation
reasonably necessary for the representation.”

SAD can affect an attorney’s ability to be
thorough in representation, or to prepare reason-
ably for the representation, in ways we may not
even realize.
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What improves SAD?

In a word, sunshine.

Sunshine is underrated in the numerous benefits
that it can bring to the mind and body. According
to a Forbes article on the benefits of sunlight, “it
elevates mood; it improves sleep; it promotes bone
growth; it helps strengthen the immune system;
it lowers blood pressure; it may reduce the risk of
melanoma; it promotes weight loss.”* Try to get as
much sunlight as possible by going outside or sitting
in the sunlight in front of a window.

Despite sunshine’s being a mood elevator, there
are many days during the winter months when it’s
hard to get adequate sunshine—the weather is often
coldest on sunny days in winter, and the sun fre-
quently vanishes for many days at a time.

Light therapy is another way to improve SAD-
related mood problems. In the words of the UK
National Health Service, light therapy “involves sit-
ting by a special lamp called a light box, usually for
around 30 minutes to an hour each morning.” Light
therapy lamps can be found on Amazon or various
stores online. It is said that the “light produced by
the light box simulates the sunlight that’s missing
during the darker winter months.”®

The Mayo Clinic also identifies some self-care
methods we can use to help fight effects of SAD:
“[M]ake your environment sunnier and brighter,
get outside, exercise regularly, and normalize sleep
patterns.”’

Many individuals may suffer from the winter blues
yet fail to recognize the symptoms of seasonal affec-
tive disorder. If you think you may be one, try taking
advantage of some of these methods for combating
the effects of seasonal affective disorder and to abide
by the ethical rules of our practice.

My views expressed herein do not necessarily
reflect the view and position of State Farm and they
are given in my individual capacity. A

NOTES

! https://www.mayoclinic.org/diseases-conditions/seasonal-affective-
disorder/symptoms-causes/syc-20364651
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3 https://'www.nhs.uk/mental-health/conditions/seasonal-affective-dis-
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Mitchell Hamline Alumni Association
names three newest winners

BY TOM WEBER

A_ recently retired judge who served on the bench for more than a quarter century,
the director of the Safe Harbor program at Minnesota’s health department, and

the director of the Prison to Law Pipeline at the Legal Revolution were recipients of

this year’s alumni awards from the Mitchell Hamline Alumni Association.

Outstanding Alumni Award
Senior Judge Denise Reilly ‘83

Denise Reilly is a 1983 graduate of
William Mitchell College of Law and
served nine years on Mitchell Hamline’s
board of trustees, from 2012-2022. She
was a district court judge for nearly 17
years before being named to the Court
of Appeals in 2014 and recently retired
as she approached the mandatory retire-
ment age. She will soon take senior
judge status.

In 2009, Reilly was one of three
judges to serve on a panel that heard the
trial in the recount of the U.S. Senate
election between Norm Coleman and
Al Franken. The panel eventually unan-
imously ruled that Franken won. Before
becoming a judge, she was an assistant
U.S. attorney for eight years and an
attorney at Lindquist & Vennum before
that. She started her career as a law clerk
to the late U.S. District Judge Robert
Renner.

Distinguished Alumni Award
Caroline Palmer '98

Caroline Palmer is the Safe Harbor
director at the Minnesota Department
of Health, where she focuses on building
collaboration across government and
private sectors on behalf of survivors of
human trafficking. She is responsible for
policy development, grantee oversight,
project management, and data/evalua-
tion management.

Before joining the state, Palmer was
the policy and legal affairs manager at
the Minnesota Coalition Against Sexual
Assault for more than a decade. She has
also served as the pro bono development
director at the Minnesota State Bar
Association; was a staff attorney at the
Minnesota AIDS Project; and has a long
history in arts journalism.

Recent Alumni Award
Maya Johnson '20

Maya Johnson joined the organization
All Square and its subsidiary, the Legal
Revolution, in 2022 to direct its Prison
to Law Pipeline. The program works
with currently incarcerated people in
Minnesota who are seeking legal educa-
tion opportunities. The work includes
a partnership that resulted in Mitchell
Hamline becoming in 2022 the first
ABA-approved law school in the coun-
try to educate currently incarcerated
individuals.

Johnson previously worked as a
staff attorney for Southern Minnesota
Regional Legal Services and clerked
during law school for the Minnesota
state appellate public defender’ office,
the ACLU of Minnesota, and the
Hennepin County Public Defender’s
Office. She also was a certified student
attorney with the Mitchell Hamline
LAMP and Reentry clinics.

MITCHELLHAMLINE.EDU/BB
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THE MINNESOTA JUSTICE FOUNDATION THANKS THE SPONSORS
OF OUR 2023 ANNUAL AWARDS CELEBRATION

Gold Sponsors
Fredrikson & Byron, P.A.
Medtronic
The Plunkett & Christenson Families
Robins Kaplan LLP
Stinson LLP

Silver Sponsors
Dorsey & Whitney LLP
Lathrop GPM LLP
Maslon LLP
Taft Stettinius & Hollister LLP

Bronze Sponsors
Faegre Drinker Biddle & Reath LLP
Mitchell Hamline School of Law
Nichols Kaster, PLLP
University of Minnesota Law School
University of St. Thomas School of Law
Zelle LLP

Pro Bono Supporters
Aafedt, Forde, Gray, Monson & Hager, P.A.
Ascheman Law, LLC
Cresston Law LLC
Greene Espel PLLP
Swanson Law Office, P.C.

CONGRATULATIONS TO THE OUTSTANDING SERVICE AWARD WINNERS

Law Student Award, Mitchell Hamline School of Law — Ryan Boevers
Plunkett Christenson Law Student Award, University of Minnesota Law School — Perry Keziah
Law Student Award, University of St. Thomas School of Law — Noor Dastagir
Advocate Award — Catherine Ahlin-Halverson, Maslon LLP
Direct Legal Service Award — Muria Kruger, Volunteer Lawyers Network
Private Practice Lawyer Award — Erica Holzer, Maslon LLP



Grace Bowman
Grace Bowman is an assistant public defender in
Minnesota’s Ninth Judicial District. She obtained
her JD from Mitchell Hamline School of Law in
2022. = grace.bowman@pubdef.state.mn.us

| know that in the dead of winter,
most Minnesotans want to escape to
somewhere warm. Florida, or Aruba, or
Fiji, could sound good to a lot of people,
and | get it. But | really, really want to
get colder.

| live in northern Minnesota, but
Bemidii's average January low of -5F
isn't enough. | dream about North Ice,
Greenland; or Oymyakon, Russia; or the
Vostok Research Station in Antarctica. If
the weather is warm enough to allow my
car to start, I’'m not interested.

I'd rather read in front of a fire on a
miserably cold day than overheat on a
beach somewhere. | want to knit an in-
credibly thick sweater while sitting under
an insane number of blankets. | want to
see a penguin while snowshoeing, and
then go inside and drink my weight in
hot chocolate. If | have to lose a couple
of fingers to frostbite, then so be it.

Essentially, | think Herman Melville
was right when he wrote that, “To enjoy
bodily warmth, some small part of you
must be cold, for there is no quality in
this world that is not what it is merely by
contrast.” The best way to be warm is to

be cold.

William Murray
William Murray is an attorney at Schatz Law Firm in
Rochester, MN. william@schatzlawmn.com

My dream vacation is a sun-soaked
stay on the island of Bali. I've always
found joy in the ocean and everything it
has to offer. Probably because | grew up
in a land-locked state.

My time in Bali would start in some of
the world’s best diving locations, such as
the Tulamben Coral Gardens, which is
home to abundant species of marine life.
There, | could see ribbon eels, reef sharks,
manta rays, humphead parrotfish, and
blue-ringed octopus. | could also explore
the USAT Liberty shipwreck. It was a
United States Army cargo ship torpedoed
by aJapanese submarine in 1942. Now
it's full of coral formations from top to
bottom, with its highest point at a depth of
about 5 metres (16 ft) and its lowest point
at about 30 metres (100 ft).

After a fair share of diving, I'd explore
the island. I'd start by hiking Mount Batur
at sunrise, a popular hike that leads to
the top of an active volcano. I'd also
check out the Ubud Monkey Forest.

The forest has three 14th century Hindu
temples designed to create harmoniza-
tion between humans and the environ-
ment. I'd wrap up my vacation with a
bike tour through the rice fields and a
day at the beach.

COLLEAGUE CORNER A

WINTER’S COMING.
TELL US ABOUT YOUR
DREAM VACATION
GETAWAY.

Cassandra (Cassie) Jacobsen
CGSSGner JGCObSen is an associate at COZen
O’Connor, focusing on complex commercial litigation
and advising employers on a variety of employment
issues. == cjacobsen@cozen.com

While I'm always open to a beach get-
away, | much prefer vacations that balance
cultural immersion, natural beauty, and mo-
ments of relaxation. With unlimited time and
resources, my ultimate dream vacation would
entail a multi-week journey through the en-
chanting landscapes of Italy and Greece. The
adventure would commence at Lake Como
in ltaly, where we would hike Mount Mag-
nodeno and Monte Generoso while enjoying
accommodations in the charming towns of
Nesso or Bellagio. Following our ltalian esca-
pade, we would hop on a southbound train
to explore the picturesque coastal villages of
Cinque Terre, concluding our ltalian leg of the
trip with another train ride to the romantic city
of Venice (note: since | am a theater enthusi-
ast, this journey is serenaded by the tune
“We Open in Venice” from Kiss Me Kate).

After savoring the natural wonders,
delectable cuisine, and fine wines of ltaly, we
would catch a flight to the mesmerizing island
of Santorini in Greece. Here, we would delve
into the rich history and captivating vistas
of Pyrgos, indulge in the rejuvenating hot
springs, and embark on adventures to the
volcanic islands that dot the Aegean Sea.

Now excuse me while | go book those
tickets...
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THREE TIPS

FOR JUNIOR
LAWYERS

BY CIANNA GUERRA HALLORAN
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ost cases never make it to trial. This ax-

iom is repeated incessantly throughout

the legal community, yet my own experi-

ence would say differently. In just over a

year since I became licensed to practice,
I have gone to trial in two complex civil litigation cases.
This may be a rare experience overall, but as a new civil
litigator I can attest that one should be prepared for the
potential of a trial anyway. The problem is, how can you be
prepared for trial when you are entirely new to the practice
of law?

One of my two cases was a bench trial that lasted over
two weeks in state court and involved the sale of a busi-
ness as well as fiduciary duties claims. The second was a
jury trial involving a distributor-manufacturer contract and
trademark issues; it lasted a week in federal court. The two
cases were vastly different in subject matter, strategy, and
style, but the lessons gained were largely the same.

In my experience, the role of a junior lawyer on a trial
team is as distinctive as the roles of lead counsel and sec-
ond chair. Senior lawyers frequently assume it will be an
added stressor to bring an inexperienced lawyer to trial.
But as the saying goes, “You can’t get a job without experi-
ence and you can’t get experience without a job.” So how
do you add value and prove yourself worthy of being on a
trial team even if you don’t have much experience? I have
three tips.
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Triple-check everything.

Triple-check your work. This is obvious advice, I know,

but critical. As a newer lawyer you are already prone

to making more mistakes than others. Many of them

may not even be properly categorized as mistakes,
but rather nuances you missed simply because you have never
performed a particular task before. This is especially true if you
are preparing for trial for the first or second time. Consequently,
it’s imperative that you do everything in your power to check your
work—which means fixing the mistakes that you can catch and
raising questions about the things you do not know. This way, when
your work is being reviewed, the only things that should need to be
corrected, added, or deleted are the things that it makes sense for
you not to understand at this point in your career. I believe that this
thoroughness builds trust between you and the other lawyers on the
case, which is essential for my next two tips.

(i

Listen with intention.

Litigation is a strategic process and it becomes increas-

ingly complex as you close in on trial. It is easy for ju-

nior lawyers to feel that they should not be involved in

strategy because they are too inexperienced to have any
strategic insights. But this state of affairs gives junior lawyers the
unique opportunity to listen with intention. And junior lawyers
should definitely spend more time listening than speaking. If you
add your two cents on every call, meeting, or email chain, you may
just find that it adds up to less than you’d hoped. I'm someone who
generally hates to be told not to share what’s on my mind. But if you
can accept this as a temporary role, it can help to secure your place
on a trial team.

My suggestion to you is that you do not tune out the portions
of team meetings that do not immediately involve you; take note of
what the concerns are, what the options are, and the strategies that
are ultimately adopted. Stay tuned into the case and try to grasp the
issues. By listening intentionally and absorbing details you are not
even expected to master, you will prove that you are attentive, track-
ing all issues, and capable of jumping in if you are needed.

- \~
e

Contribute meaningfully.

In a perfect world, you are asked your

opinion every time it might prove useful.

Unfortunately, that is not the case. I have

noticed that some senior attorneys do not
want to ask for opinions and put junior lawyers on the
spot. I think most junior lawyers appreciate that gesture,
but at the same time junior lawyers are still tracking the
case in detail-reviewing documents, researching case
law, and analyzing the evidence against the elements of
the claims. Your knowledge is more of a gold mine than
you may realize. You have knowledge of details that will
come up in trial preparation, witness preparation, and
the trial itself.

It’s hard to know when to speak up and when not to,
so my two micro-tips in this area are as follows. First,
speak up more often than not with the person who is
next in seniority to you—most likely a senior associate or
junior partner, at least in complex civil litigation cases.
This person knows the details of the case as well, but
has more capacity to engage in specific case-manage-
ment discussion. This is the best way I have found to
contribute all my ideas, thoughts, worries, comments,
and questions, without taking up the time of the entire
team. This person should then act as a filter to explain
to you why you may be wrong or to elevate your idea to
the rest of the team.

Second, read the room and try to speak up last.
When a question comes up, listen to what the rest of
the team thinks—and if you have a thought that has not
been addressed already, then speak up and contribute
that idea. What I have found is that you can often avoid
sharing something that is unhelpful by waiting to hear
what others think. And you get the added bonus of
expressing a potentially good idea after everyone else
already shared theirs.

Lack of experience can feel like a crippling condi-
tion that we all have to work past before getting a seat at
the table. But I believe that you can be extremely valu-
able without that experience if you focus on the quality
of your work, listening intentionally, and contributing
meaningfully. At the end of the day, your trial team and
the clients that you work with benefit when you add the
most value possible, no matter your experience level. /\

CIANNA GUERRA HALLORAN is

a litigation attorney at Winthrop &
Weinstine, PA, practicing in all aspects of
commercial litigation with an emphasis

in shareholder and contractual disputes,
insurance, and employment defense.
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BETTER
TOGETHER

Toward a mutual-care
approach to practicing law

BY NATALIE NETZEL
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MUTUAL CARE A

entered law school with a clean bill of

mental health. By my second year of prac-

tice, I clearly had the symptoms of what I

would learn—much later —was an anxiety

disorder. I obsessively checked my email.

I woke up in the middle of the night wor-
ried about my clients’ well-being. Fear of missing
a deadline or a hearing prompted me to check my
schedule so frequently I had it memorized weeks
out. Every morning was filled with dread that to-
day was the inevitable day when those around me
would finally realize I was too dumb to be in my
job. I magnified every criticism. But praise or con-
firmation that I was doing well? No way would I let
that seep in. I didn’t want to become complacent. I
couldn’t afford to lose my edge.

Through this time, I withdrew from other at-
torneys. They appeared to have it all figured out.
They could handle it. They seemed busy, and I
didn’t want to be a burden. Plus, if I admitted how
hard things were for me, it would confirm what I be-
lieved others thought of me—I wasn’t good enough.
My anxious thought patterns didn’t seem so much
a problem as a trusted friend. I had anxiety about
losing my anxiety. Living in a perpetual state of
worry kept me on my A-game, or so I thought.

I'm a statistic—part of the 19 percent of attor-
neys who struggle with anxiety and the 71 percent
for whom anxiety is a concern at some point in
their career.! Lawyers suffer disproportionately
compared to other similarly situated professions.?
Moreover, as an ABA Journal article averred, “law
practice may be the loneliest profession.” Positive
relationships have a protective effect on mental
health, yet as a profession we struggle to connect
with each other in meaningful ways, which only
adds to the problem.

The seeds for my own anxiety disorder were
sown in law school, which scholars have called
the “catalyst” for the crisis of well-being in law.*
As a law professor, I have a front-row view of the
impact legal education has on students. And while
exploring my own anxiety, I have spent a lot of
time grappling with my role as a legal educator and
the norms I reinforce that may exacerbate mental
health issues in students who become lawyers. It is
undeniable that the legal profession is in an ongo-
ing crisis of well-being.
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A MUTUAL CARE

As a profession we have become better at ac-
knowledging that self-care practices are part of the
solution to the crisis of well-being in law. As a move-
ment, we recognize that individual law students and
lawyers are fighting individual mental health and
substance use battles. We tend to focus on individual
struggles through an individualistic lens. The diag-
nostic terms we use to describe them have become
dispiritingly familiar: adjustment disorder, general-
ized anxiety disorder, depressive disorder, substance
use disorder, and post-traumatic stress disorder, to
name a few. The focus on the individual is not all
bad. It creates paths for individual interventions
proven to help alleviate symptoms. Therapy helps
lawyers examine maladaptive thought patterns and
maladaptive behaviors. Medication helps regulate
and reel in our overactive brains. Meditation helps
increase lawyers’ compassion for self and others and
avoid needless suffering in the wake of systems that
cause tremendous pain.

But it’s not enough. Systemic change is necessary
and long overdue, yet systems don’t change overnight
and our current focus on fixing individual problems
through self-care can cause additional harm to those
who suffer. We need a different solution. In this ar-
ticle, I explore how mental health issues are exacer-
bated, even created, by the norms of our profession
starting in law school, and then explore how indi-
vidual lawyers can work together to promote mutual
care as a new norm to counteract our damaging sta-
tus quo.
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Legal education
encourages the
development
of anxious and
depressive
thinking patterns.

How the sausage gets made

Legal education encourages the development of
anxious and depressive thinking patterns. Through-
out law school, “thinking like a lawyer” is conveyed
to students as the “new and superior way of think-
ing.” Students are rewarded for issue spotting, criti-
cal analysis, and being able to defend any position.
This new way of thinking is often “fundamentally
negative... critical, pessimistic, and depersonaliz-
ing.”® As a result, those who excel at thinking like a

NOVEMBER 2023

lawyer strengthen thought patterns that also underlie
mental health issues. Law students are taught to see
the world through a lens of risk, which lends itself to
hypervigilance—focusing on the worst-case scenarios
and anticipating negative outcomes to better prepare
oneself. Critical analysis skills necessary to succeed
as a lawyer lend themselves to overthinking—rumi-
nating on past events or worrying excessively about
future possibilities. Law students are taught to con-
sider liability, which lends itself to catastrophizing—
magnifying the potential negative consequences of
a situation, imagining the worst possible outcomes,
and struggling to see more optimistic or realistic
perspectives. Law students are taught to scrutinize
every detail, which lends itself to hyper-focusing on
the negative.

To be clear, thinking like a lawyer is a necessary
part of the profession and there are many personal
and professional benefits to the development of the
skill. But the skills need to be taught as “an important
but strictly limited legal tool,” with attention paid
to helping students understand how thinking like a
lawyer can spiral into more problematic thought pat-
terns if not contained.’

Even as law school builds up potentially danger-
ous thought patterns in students, we add fuel to
the fire in other well-intentioned yet harmful ways.
Most attorneys carry a heavy workload and strictly
adhere to many competing deadlines. The demands
on lawyers are unrealistic if we want to achieve any
semblance of balance in our lives. Yet as lawyers we
meet the demands because the cost of failing to do
so is high; clients’ livelihoods, liberty, families, and
even lives may be on the line. Falling short in ways
big and small can result in personal and professional
consequences.

Because we know what our students will face
when they become lawyers, we recreate demanding
circumstances, thinking we are doing them the favor
of preparing them for what is to come. We glorify
busy. We inundate them with work and impose se-
vere consequences for missing deadlines. We point
out that if they think missing points on an assign-
ment is bad, imagine how they will feel when the con-
sequences impact a real client. And we make sure to
let them know that if they really want to have a great
career, excelling academically is not enough. They
must also network, find experiential opportunities,
build their resumes, demonstrate their leadership
potential—all while serving their communities—and
don't forget to further prove their excellence by gain-
ing legal journal experience. We care about our stu-
dents. We want them to succeed. So we give them
this well-meaning advice.

Perfectionism is celebrated. Never mind the fact
that it is structurally impossible in law school. Stu-
dents arrive at our doorstep on the heels of academic
success—enough, anyway, to get them admitted. They
enthusiastically greet the challenges of law school
and expect their hard work and effort to be rewarded
with the same good grades they received in under-



graduate and other graduate programs. Of course, the reality of
the grading curve makes this an impossibility for most students—
by its nature, the curve overvalues individual work and under-
values collaborative group work. As a result, students feel they
must stand on their own. Students who come to understand the
curve recognize that they have to constantly outperform their
peers to secure better grades and enhance their future career
prospects. Students who do not understand the nature of the
curve are often left demoralized by feelings of inadequacy, even
when they are performing adequately. And for some of these
students, the general issues with thinking like a lawyer—hyper-
vigilance, overthinking, and catastrophizing—turn inward. They
engage in excessive self-criticism, constantly worry about meet-
ing high standards, and experience a fear of failure. All of this is
exacerbated by peers who work at projecting success outwardly
while handling problems privately, leaving all students to feel
more alone.

How to grow an anxiety disorder

As alegal educator who wants the world for my law students,
and at the bare minimum wants to do no harm, I have spent
countless hours ruminating, catastrophizing, and overthinking
about how much harm I may be causing in my role upholding
norms of the profession. When I open the door to conversations
about well-being in law school with students, they pull no punch-
es in sharing how various pedagogical practices and messaging
styles hurt them. I wish I could tell them their struggles will
improve when law school is over. I can’t.

I have friends who are lawyers who genuinely love their jobs
and are thriving. Yet as a lawyer who speaks openly about my
own challenges with mental health in law, I am privy to count-
less stories of others who are struggling in the shadow of harmful
norms. I hold all these stories in confidence, yet their common
threads have led me to question the validity of my own “anxiety
disorder.” I wonder whether my diagnosis is less an individual
failing of my own mental health and more a learned response to
a problematic system.

The thinking patterns that give rise to my diagnosis are, per-
haps, better described as maladaptive coping mechanisms to
adjust to the culture of the legal profession. When a dispropor-
tionate number of us struggle with so-called “mental illness” as
a profession, we must be willing to consider that it could be the
system and not merely troubled individuals that are the root of
the problem. We must examine the ecosystem in which we exist,
participate, and co-create. For the 71 percent of us who struggle
with some form of anxiety at some point in our careers, it is fair
to wonder how the seeds planted in law school could grow into
thorny, unmanageable thickets.

Hallmarks of generalized anxiety disorder include “excessive
anxiety or worry” that is “out of proportion to the actual likeli-
hood of or impact of the anticipated event.”® It does not take
much of a stretch to say that these criteria mirror “thinking like
a lawyer” as it is taught in law school.

Additional diagnostic criteria necessary to meet a diagnosis
for generalized anxiety disorder include that the worry is “diffi-
cult to control.” It is accompanied by symptoms like restlessness,
muscle tension, and sleep disturbance, and causes clinically sig-
nificant distress in important areas of functioning.’ In short,
when the thought patterns we learned in law school begin to
take their toll on us, it’s a diagnosable condition. Overwhelming
workloads and unduly harsh consequences for messing up lead
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to more things to worry about. It follows that the more things
we have to worry about as lawyers, the more difficult it will be to
control our worrying and, in turn, the more difficult it will be to
function in our careers and lives.

As I have dealt with my own mental health issues, I have
spent time trying to understand the issues on a systemic level. In-
valuable research has helped me understand that my experience
with mental health issues in law is closer to the rule than to the
exception. Thankfully, in recent years, there has been increased
attention to the mental health and well-being of lawyers.! The
problems are both systemic and endemic. What’s more, mental
health issues like anxiety and depression can cause those who
suffer to withdraw from relationships with others. The tragedy in
all of this, of course, is that supportive relationships with others
help to protect mental health. It’s a shame, though not a sur-
prise, that lawyers outrank other professions on the loneliness
scale.!’ As a baseline, we are busy. Add struggle to the mix and
we are even more likely to deprive ourselves of the human con-
nections we need to heal and thrive.

IF WE WANT TO IMPROVE MENTAL HEALTH
OUTCOMES IN OUR PROFESSION, LAWYERS
MUST START BEHAVING AS IF OUR COLLEAGUES’
WELL-BEING IS OUR BUSINESS. WE MUST GRAPPLE
WITH THE FACT THAT LAWYERS’ MENTAL HEALTH
PROBLEMS ARE NOT INDIVIDUAL BUT COLLECTIVE.

Ovur colleagues’ well-being is our business

Despite the awareness that lawyers are at increased risk to
experience adverse mental health outcomes by virtue of mem-
bership in the profession, “Many in the legal profession have
behaved, at best, as if their colleagues’ well-being is none of their
business. At worst, some appear to believe that supporting well-
being will harm professional success. Many also appear to be-
lieve that lawyers’ health problems are solely attributable to their
own personal failings for which they are solely responsible.”!2

If we want to improve mental health outcomes in our profes-
sion, lawyers must start behaving as if our colleagues’ well-being
is our business. We must grapple with the fact that lawyers’ men-
tal health problems are not individual but collective; the failings
are not personal but systemic. We all have a choice about wheth-
er to uphold the norms that contribute to systemic harms or to
actively work to reshape them.

The current approach to solving this well-being crisis in law is
skewed heavily toward promoting the micro-level intervention of
self-care. This is, perhaps, because it is easier to blame the indi-
vidual than it is to face the deeply entrenched systemic nature of
the norms upheld by the legal profession that all but ensure the
crisis of well-being will continue. I can treat my “anxiety disor-
der” through therapy, medication, and other individual practices
that promote well-being. But, if I am correct in my belief that
the norms of our profession sometimes mimic anxiety disorders,
self-care measures will only get me so far.
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In short, by participating in the legal profession and uphold-
ing the status quo, we are harming each other. This can be a hard
pill to swallow (certainly harder than a Lexapro), so perhaps we
avoid acknowledging this because it’s too hard to face the harm
we inadvertently cause each other. We must be morally coura-
geous enough to acknowledge our individual roles in reinforcing
problematic norms.

COMMUNITIES OF MUTUAL CARE CAN BE
INFORMAL IN NATURE. THEY DO NOT REQUIRE
THE PERMISSION OF ANY PERSON ATOP A
HIERARCHY TO BE SUCCESSFUL. THEY CAN BE
FORMED BY ANY GROUP OF TWO OR MORE LEGAL
PROFESSIONALS WHO WANT TO BE PART OF ONE.

Insights from systems theory

As the profession considers ways to improve well-being, sys-
tems theory—a framework borrowed from social work—is a help-
ful tool. It recognizes there is a reciprocal relationship between
people and their environments. This framework is useful in rei-
magining how legal professionals can intervene to create a cul-
ture of well-being in law.

Systems theory helps us recognize that “[t]hough
our profession prioritizes individualism and self-sufficiency, we
all contribute to, and are affected by, the collective legal culture.
Whether that culture is toxic or sustaining is up to us. Our in-
terdependence creates a joint responsibility for solutions.”!3 If
interventions focus solely on one level, to the exclusion of the
others, then the interventions will be ineffective. All of the self-
care practices in the world cannot—on their own—fix a crushing
caseload or a toxic law firm.

Yet broad systemic change is often slow. Fighting against sys-
tems can be overwhelming and demoralizing. And many lawyers
are simply too busy with the demands of work and life to also
fight for systemic change within the legal profession. So I offer
an intermediate level intervention—building communities of mu-
tual care—to further the lawyer well-being movement.

Mutual care as the new norm

When I have struggled, I have survived my own most hopeless
moments not through sheer grit or resilience, but through the
compassion and care of others. Meaningful, authentic, and sup-
portive relationships are fundamental to well-being and healing.
Our lonely profession needs more of this. We must recognize
that self-care alone is not enough. With urgency, we must shift
our mindset to one of mutual care. Self-care only works when
the need for it is respected and valued such that circumstances
allow for self-care to occur. When we collectively work together
to make space for self-care, we practice mutual care.

As a professor, I am on a mission to help law students em-
brace the concept of mutual care. I want the experience of be-
coming a lawyer to be better for them than it was for me. When
I have opened the door to conversations about well-being in law
and the harmful norms that interfere with it, law students are
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grateful and eager to share their experiences. I view it as part of
my role as an educator to engage in these conversations. In turn,
I have seen students feel empowered to work together to provide
each other with the support they need.

One benefit of these conversations is that I get to learn from
students in the process. One group of law students took the ini-
tiative to present to other students about mutual care. Their work
deepened my own understanding of the idea I hold so dear. They
explained, “Mutual care embraces reciprocal and supportive re-
lationships, values authentic connection with others, and under-
stands that giving what you can and receiving what you need in
support/ resources/ time/ energy is central to be able to counter
power structures that are larger than any one individual.”™

Building off the wisdom of my students, lawyers can band
together in informal groups with a commitment to support each
other’s well-being. In these communities of mutual care, attor-
neys can actively work together to create the circumstances that
allow their members to make space for self-care. Those of us who
have internalized harmful norms of the profession and attrib-
uted our successes to them—in other words, nearly all of us—may
need to do some unlearning. The success of mutual care efforts
depends on a willingness to prioritize embracing the concept. It
takes intentionality, vulnerability, and a commitment to acting
as if our colleagues’ well-being is our business.

Communities of mutual care can be informal in nature. They
do not require the permission of any person atop a hierarchy to
be successful. They can be formed by any group of two or more
legal professionals who want to be part of one. A community
of mutual care could be formed based on a common practice
area (e.g., criminal defense or prosecution, medical malpractice,
immigration, probate), shared employment, similarity of status
or position (e.g., associates or partners in big firms, solo practi-
tioners, legal aid lawyers, law students or professors), or shared
identity (e.g., racial or ethnic group, gender, sexuality, disability
status, familial role, point in lifespan of career). Once the com-
munity forms, they intentionally focus on how members can give
what they can to each other and receive what they need from
each other.

For many lawyers, giving comes easier than receiving. Giving
is often a driving force in pursuing a career in law. Many attor-
neys are motivated by a sense of justice, a passion for advocating
for those who are marginalized or disadvantaged, and a commit-
ment to upholding the values of fairness and equality. Indeed, a
recent study revealed many law students are drawn to the legal
profession because they have experienced some form of trauma
or injustice in their own lives, and they want to use their skills
and knowledge to make a difference in the world."”® This innate
desire to give back and contribute to positive change is a com-
mendable aspect of the legal profession. Communities of mutual
care build on this inherent desire to help others.

For some lawyers, the second part of the equation, receiving
what they need, is harder. Receiving involves acknowledging the
validity of one’s own needs, sharing them, and accepting help.
Lawyers who have internalized the kind of rugged individualism
encouraged in the traditional law school experience may view
needing help as either a sign of weakness or a burden to oth-
ers. Communities of mutual care validate and normalize law-
yers’ need for help. A hallmark of communities of mutual care
is reciprocity and the symbiotic relationship between giving and
receiving. As Paul Wellstone famously said, “We all do better
when we all do better.”'®



Building commun

Building a community

There is no single way to build a community of
mutual care. The idea is meant to be flexible—and
to coalesce around our collective need for support
and connection. My community has morphed
over time. It grows in the moments I fall apart a
little and a colleague steps into help—or when I
see another lawyer struggling and they give me the
opportunity to lean in and care for them. It also
grows in the moments where we celebrate each
other’s humanity and worth outside of accomplish-
ment and production.

For anyone interested in trying to build on the
concept: First and foremost, trust your gut about
your own mutual care needs and get curious about
the mutual care needs of those around you. With-
out being overly prescriptive, I humbly offer the
following advice.

M Normalize strugglesin the practice of law. Com-
petitive norms of our profession encourage us not
to let our guard down. Or to show weakness. Yet
we do ourselves and each other a disservice when
we pretend that we have it all together. We miss out
on the opportunity to connect with others and feel
less alone. Talking about mental health struggles
in law is not easy. My own vulnerability in this re-
gard has made other lawyers feel uncomfortable,
yet I keep sharing because we must move through
the discomfort to make meaningful change. And
yes, I have experienced stigma, judgment, criti-
cism, and misconceptions due to my openness,
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especially when my approach is unpolished. The
pain I have felt in those moments has been real
and scary. Yet on balance, the connection, com-
passion, understanding, and grace that have been
returned to me when I share my struggles privately
and publicly have far outweighed the pain.
Communities of mutual care can serve as a safe
space for open dialogue about struggles with self-
care and mental health and about experiences and
challenges in the profession. Moving past mere
commiserating, lawyers deserve spaces to provide
each other emotional support and to help each

other develop healthier strategies to cope with our
profession’s harmful norms.

B Encourage leading by example. It takes cour-
age to prioritize self-care as a lawyer, even more to
acknowledge it openly. Lawyers are often valued
most for their accomplishments. While many law-
yers’ achievements are laudable, it can also be de-
humanizing when lawyers are only celebrated for
what they are able to produce and not for who they
are outside of their accomplishments. Communi-
ties of mutual care can celebrate lawyers’ value in
other aspects of their lives and serve as cheerlead-
ers when someone makes a valid choice not to,
say, join a board, seek a promotion, or take on a
new big client because they are prioritizing other
aspects of their humanity. My own biggest accom-
plishment this year is figuring out how to achieve
a bit less— without losing my sense of self-worth. 1
hope the same can be true for other lawyers.

NOVEMBER 2023 ¢ BENCH + BAR OF MINNESOTA 23



A MUTUAL CARE

IF THIS ARTICLE RESONATES WITH YOU, | ENCOURAGE
YOU TO SHARE IT WITH SOMEONE YOU TRUST AND
ASK WHICH PARTS, IF ANY, RESONATE WITH THEM.

B Shared workload management. Many kinds of legal
cases run on timelines. Judges must manage busy dockets,
clients have immediate needs, bosses have expectations,
and modern technology rarely lets us be #ruly out of reach.
As such, the reality of the current state of lawyering is that
rest is often only possible when workloads are manageable,
when attorneys know someone else has their back and
can handle issues that arise when they are away, or when
people and systems honor boundaries—not all of which is
within the control of individual attorneys. Communities
of mutual care can champion the power and necessity of
rest and provide each other with support to make periods
of rest possible.!” And, because breaks from work only
work when there is an opportunity to actually take a break,
communities of mutual care create pathways to allow each
other to have breaks truly be breaks, by providing support
where they can in managing each other’s workloads.

M Foster compassion. Compassion and self-compassion
are undervalued traits in our profession, which rewards im-
perviousness and perfectionist tendencies. Thinking like
a lawyer can spiral into anxious and depressive thinking
patterns and increase our tendency to be critical and judg-
mental toward ourselves and others. But I have faith in the
ability of attorneys to work together to foster compassion
as an antidote—which includes strengthening our own self-
compassion. That “entails being warm and understanding
toward ourselves when we suffer, fail, or feel inadequate,
rather than ignoring our pain or flagellating ourselves with
self-criticism.”!®

Indeed, mutual care is both self-centered and selfless in
that it honors the individual need for self-compassion and
self-care while trusting that lawyers who have their self-
compassion and self-care needs met will have the capacity
and ability to show compassion and care to others. The
reciprocal nature of care and compassion, without forced
expectation, is what causes communities of mutual care to
flourish.

Building your own community

If this article resonates with you, I encourage you to
share it with someone you trust and ask which parts, if
any, resonate with them. I hope it serves as a catalyst for
conversation among lawyers who desire to engage in col-
lective work to improve our individual and collective well-
being. We heal in community. Together we have the power
to reshape our norms. May we find each other and create a
healthier profession. A
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TRUST US:
ANTITRUST IS BACK

And it’s coming for Big Tech

ore than a century ago,
the critical industries
of the day in the United
States—railroads, electric-
ity, oil, and gas—rested in
the hands of a few power-
ful corporations. Rather
than competing with one another as expected un-
der our innovative, capitalistic system, these power-
ful entities realized that they could extract above-
market profits from American consumers with
their market power or concerted action. As a result,
collusion and consolidation became the mantra of
the day as these companies sought to increase their
unchecked economic power. This anticompetitive
behavior resulted in “exorbitantly high prices on
essential goods”' for millions of American con-
sumers, reduced output of products and services,
lessened the quality of those products and services,
and raised unfair barriers for those wanting to com-
pete in the marketplace. Despite significant public
outcry against these abuses, there was very little the
American people could do about it.

But in 1890, Senator John Sherman of Ohio
proposed, and Congress enacted, the Sherman
Antitrust Act.? The goal of the Sherman Act was
to ensure that markets worked for consumers and
companies fairly competing for business, rather
than for dominant companies and monopolies.
Specifically, the law prohibits trusts, monopolies,
and cartels from dominating a market and likewise
bans the use of contracts, the formation of busi-
ness conspiracies, and other business practices that
amount to a “restraint of trade.”’> Some common
restraints of trade include “price-fixing,” dividing
markets (commonly referred to as “market alloca-
tion”), and “bid-rigging.”

In 1914, Congress strengthened the Sherman
Act by adopting the Clayton Act. That legislation
added several important tools to the law for anti-
trust enforcers and specifically addressed anti-com-
petitive mergers, monopolies, and price discrimi-
nation.* Particularly important, the Clayton Act
created a private right of action for violations of the
Sherman Act and the Clayton Act that granted ag-
grieved parties a federal cause of action to protect
themselves from harmful, anticompetitive practices
across the country. By creating this private right of
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action, and providing for the imposition of treble
damages and attorneys’ fees, the Clayton Act add-
ed a powerful private incentive to complement gov-
ernment enforcement actions.

Following 1914, enforcement of the Sherman
Act, the Clayton Act, and their progeny has general-
ly taken two forms: (1) public enforcement through
the Antitrust Division of the U.S. Department of
Justice (DOJ) and the Federal Trade Commission
(FTC), and (2) private party enforcement through
(predominantly) class-action antitrust litigation.
Like a bicycle, antitrust enforcement works best
when both wheels of enforcement—public and pri-
vate—are adequately and properly used. From about
1900 to 1940, both wheels were working fairly well.
During that time, the DOJ routinely brought ac-
tions to preserve competition, and private parties
brought money-damages actions against companies
for their anticompetitive conduct.

For example, in Northern Securities Co. v. United
States,® the United States Supreme Court held that
a railroad holding company’s ownership of several
other subsidiary competitor railroad companies
violated the Sherman Act, and ordered the break-
up of the holding company, requiring that each re-
spective railroad company operate separately and
independently of each other. Similarly, in Standard
Oil Co. of New Jersey v. United States,® the Court, af-
firming the lower court, held that the oil company’s
holding companies—which, in turn, owned nearly
all petroleum companies and oil refining compa-
nies in the United States—violated the Sherman
Act, and the Court broke up the company. As those
cases illustrate, the DOJ and the federal courts had
a strong appetite for ridding our economic system
of anticompetitive behavior or anticompetitive mar-
ket circumstances.

But following that initial era of robust public
and private enforcement, the appetite for public en-
forcement waned. Since the 1970s, public enforce-
ment of the antitrust laws has entered a period of
relatively “rare” enforcement—owing in part to the
rise of the laissez-faire Chicago school of econom-
ics in antitrust law. And what has been the result?
Excessive market concentration and dominant
firms, which has resurrected many of the same
concerns that faced Americans prior to Congress’s
enactment of the Sherman Act.



According to NYU economist Thomas Philip-
pon, a world-renowned scholar on competition,
75 percent of U.S. industries have experienced
significant market concentration since the 1970s,}
leading to a series of consumer, business, and labor
problems. From a consumer standpoint, Ameri-
cans have experienced a 7 percent increase in pric-
es (relative to European Union residents) for the
same goods, a difference estimated to cost the me-
dian American household $5,000 per year.® From
a business growth standpoint, new business forma-
tions have declined as a share of the economy since
the 1970s.!° And from a labor standpoint, indus-
try-specific consolidation is estimated to decrease
wages by as much as 17 percent.!!

Excessive market cowncentration hurts consum-
ers in our economy. These statistics, and so many
more, paint a clear picture: Consistent antitrust
enforcement is essential to maintain a vibrant
American economy for competing businesses and
consumers. And after decades of relative inertia,
it appears that the tide may be turning. Two years
ago, the Biden Administration issued an executive
order, “Promoting Competition,” that included 72
antitrust and competition initiatives to be imple-
mented by 14 federal agencies.!> This enforcement
activity looks hardest at the core industries of to-
day—Big Tech.

DOJ’s head for antitrust, Assistant Attorney
General Jonathan Kanter, recently spoke about the
threat of tech monopolization to our free markets.
In those remarks, he noted that the “digital econo-
my has enabled monopoly power of a nature and
degree not seen in a century”—in other words, since
the days of Northern Securities and Standard Oil."?
“The digital age is not only characterized by the
presence of monopoly power, but by new means of
its exploitation more threatening to individual free-
dom than ever before.”'* These remarks, signaling
a resurrection of robust public antitrust enforce-
ment, were not simply hollow words; they were a
clear mandate—one that has led to real action.

First, the DOJ has returned to prosecuting crim-
inal antitrust violations. Although the Sherman
Act has provided for criminal prosecution since
its inception, criminal enforcement has generally
been non-existent. From the 1970s until 2020 or
so, the DOJ had not prosecuted a single criminal
antitrust case.”” But by the end of 2021, the DOJ
had “21 indicted cases against 42 individuals, in-
cluding 9 CEOs and corporate presidents under
indictment.”'®* Moreover the DOJ ended 2021 with
“146 pending grand jury investigations, which is
the most in 30 years.”!’

And second, the DOJ and FTC have returned to
engaging in robust investigations and civil enforce-
ment. Since 2018, the DOJ and FTC—under both
Democratic and Republican administrations—have
brought dozens of investigations and enforcement
actions against some of the largest tech companies,
including Apple, Amazon, Google, Meta, and Mi-

crosoft. In December 2022, for example, the FTC
filed an administrative action against Microsoft’s
proposed acquisition of video game developer Ac-
tivision Blizzard, Inc., alleging that the acquisition
would “result in harm to consumers, including re-
duced consumer choice, reduced product quality,
higher prices, and less innovation.”'® In Septem-
ber 2023, an antitrust monopolization trial against
Google began in Washington D.C. federal court."”
In that trial, the DOJ hopes to prove that Google
illegally abused its power over online search func-
tionality to throttle competition.

Although the results of this increased criminal
and civil public enforcement have been mixed, the
scope, pace, and appetite for robust public enforce-
ment—regardless of which political party controls
the Executive branch— is an indication that these
recent trends are not an aberration; they are the be-
ginning of a robust new era.

This resurrection is a welcome arrival for pri-
vate class-action enforcers. For the first time in over
three decades, private enforcers are confident that
we can again get back on the bicycle and properly
ride again, knowing that the public wheel is pumped
up and ready to roll.

That’s why antitrust is back. A
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iretapping has been around since before the

telephone. During the Civil War, soldiers on

both sides routinely cut into telegraph lines,

using copper wires and a receiver to intercept

messages and send out disinformation. Wire-
tapping has since been used for everything from corporate es-
pionage and insider trading to organized crime and, of course,
criminal investigations. Even in the domestic sphere, the topic
is nothing new.

The question for family-law practitioners is how to advise
clients when it comes to secret recordings—whether to gather
them and, when presented with secret recordings, whether to
use those recordings as evidence in a family court proceeding.

In Minnesota, the problem for a too-eager domestic investiga-
tor is Minn. Stat. §626A.02, Minnesota’s anti-wiretapping stat-
ute. Along with its virtually identical federal counterpart—Title
III of the Omnibus Crime Control and Safe Streets Act of 1968,
18 U.S.C. §2511—the statute prohibits the intentional intercep-
tion and use of “any wire, electronic, or oral communication.”
The good news for amateur sleuths is that there is an exemption
from prohibition where one of the parties to the communication
has given prior consent to such interception.? This is what is
known as the “one-party consent” exception to the federal anti-
wiretapping statute and the majority of state statutes (including
Minnesota’s).’ And it generally means that recordings of conver-
sations to which the person recording is a party do not violate
the federal or Minnesota’s anti-wiretapping statute.

But what about a custodial parent’s recording of their minor
child’s conversation with an unaware third party, where the re-
cording parent is not also a party to the conversation? Conven-
tional examples might include recordings by custodial parents of
telephone or FaceTime conversations between a minor child and
the other parent, baby monitors that link to smartphones through
an app, smartwatches worn by children with remotely accessible
recording functions, or a recording made by a parent, say, from a
different part of the house, of the other parent screaming at their
child. Can these secret recordings be used as evidence?

Generally, the answer appears to be (probably) yes—but with
caution. Every federal district and appellate court, and virtually
every state appellate court,* interpreting essentially identical ver-
sions of the federal and state anti-wiretapping statutes (includ-
ing Minn. Stat. §626A.02 itself), has adopted the doctrine of
“vicarious consent,” holding that a guardian can provide vicari-
ous consent on behalf of their minor children and intercept a
recording of their minor children’s conversations with another
person without violating either state one-party consent statutes
or the federal anti-wiretapping statute as long as the guardian
has a good-faith, objectively reasonable belief that the intercep-
tion of such a recording is necessary for the best interests of the
children in their custody.’

Family law practitioners should be aware (and should advise
their clients) that Minnesota state courts have never addressed
the issue nor explicitly adopted the vicarious consent doctrine.
In Wagner, 64 F. Supp. 2d at 896 (D. Minn. 1999), though, the
U.S. District Court for the District of Minnesota did adopt the
vicarious consent doctrine as to both the federal and Minnesota
anti-wiretapping statutes. The court squarely addressed the issue
of whether a custodial parent’s secret recording of their minor
child and the other parent would violate either the federal or
Minnesota anti-wiretapping statute—and found in a 1999 opin-
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ion that such a recording would not violate either statute if the
custodial parent had an objectively reasonable, good-faith belief
that such a recording was necessary for their minor child’s best
interests.®

In Wagner, Lesa Wagner sued her former husband, Robert,
for Robert’s recording of Lesa’s telephone conversations with
the parties’ two minor children, and his use of those recordings
in their dissolution proceeding.” Robert admitted to intercepting
those telephone calls and using them in the dissolution matter
but argued that he had vicariously consented to the recording
on behalf of the minor children.® Lesa moved for summary judg-
ment against Robert based on his admission.’ The Wagner court
denied summary judgment, and its decision is worth quoting at
length since it provides an excellent analysis of the vicarious con-
sent doctrine and why the Eighth Circuit adopted it:

“The Court is now confronted with an issue upon which the
Eighth Circuit has not spoken, specifically, whether the exemp-
tion permits a custodial parent to ‘vicariously consent’ to the
recording of the minor child’s telephone conversations.

“Although the issue has not been explicitly addressed by the
Eighth Circuit, federal courts in other circuits have examined
the issue of the vicarious consent doctrine. See, e.g., Pollock v.
Pollock, 154 F.3d 601 (6th Cir. 1998); Thompson v. Dulaney, 838
F. Supp. 1535 (D. Utah 1993).

“Most recently, the Sixth Circuit analyzed the vicarious ex-
ception doctrine in Pollock. Pollock, 154 F.3d at 607 - 10. The
Pollock case, in which a non-custodial parent sued the custodial
parent for recording telephone conversations between the non-
custodial parent and their 14-year-old child, involved facts sub-
stantially similar to those in the present matter. As the Sixth
Circuit noted, the basis of the case ‘occurred in the context of
a bitter and protracted child custody dispute,” and the custodial
parent maintained that the non-custodial father was subjecting
the child to emotional abuse and manipulation by pressuring the
child regarding custodial matters. Pollock, 154 F.3d at 603 - 04.

“After an in-depth analysis of the issue, including a thorough
examination of the relevant case law from other jurisdictions,
the Sixth Circuit adopted the vicarious consent doctrine and
held as follows: ‘As long as the guardian has a good faith, objec-
tively reasonable basis for believing that it is necessary and in the
best interest of the child to consent on behalf of his or her minor
child to the taping of telephone conversations, the guardian may
vicariously consent on behalf of the child to the recording.” Pol-
lock, 154 F.3d at 610.

“The court held that the issue of material fact as to the de-
fendant’s motivation in taping the telephone conversations pre-
cluded summary judgment. Pollock, 154 F.3d at 612.

“In addition, another district court in the Eighth Circuit ad-
dressed the vicarious consent doctrine in Campbell v. Price, 2 F.
Supp. 2d 1186 (E.D. Ark. 1998). In analyzing the issue, the court
recognized that the ‘Eighth Circuit has not addressed whether
parents may vicariously consent to the recording of their minor
children’s conversations’ and noted that the court had ‘uncov-
ered no cases rejecting a vicarious consent argument, and, fur-
thermore, finds persuasive the cases allowing vicarious consent.’
Campbell, 2 F. Supp. 2d at 1189. The court thus adopted the
vicarious consent doctrine, holding that the custodial parent’s
‘intercepting the telephone conversations must have been found-
ed upon a good faith belief that, to advance the child’s best in-
terests, it was necessary to consent on behalf of his minor child.’
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Campbell, 2 F. Supp. 2d at 1191. In reaching its decision,
the court noted that it ‘merely applied what it concludes
to be the majority law on the subject...” Campbell, 2 F.
Supp. 2d at 1192.

“Indeed, the only case in which the court explicitly
declined to adopt the vicarious consent doctrine in con-
nection with Title III was that of Williams v. Williams
(“Williams I), 581 N.W.2d 777 (Mich. App. 1998). In
rejecting the doctrine, the Michigan court recognized
that it was deviating from the majority. Williams, 581
N.W.2d at 780-81. The Sixth Circuit, in Pollock, ob-
served of the Williams court that, ‘in declining to adopt
the doctrine of vicarious consent, it was departing from
the path chosen by all of the other courts that have ad-
dressed the issue.” Pollock, 154 F.3d at 609.

“In fact, the Michigan Supreme Court later remanded
the Williams case back to the Michigan Court of Appeals
for reconsideration in light of Pollock. Williams v. Wil-
liams (“Williams IT”), 593 N.W.2d 559 (Mich. 1999).
On remand, the Michigan Court of Appeals reversed its
earlier ruling regarding the vicarious liability exception
to Title III liability. The court recognized that, ‘because
the Sixth Circuit Court of Appeals has now spoken on
the issue and no conflict among the federal courts ex-
ists, we are bound to follow the Pollock holding on the
federal question in the case.” Williams v. Williams (“Wil-
liams III”), 603 N.W.2d 114, 1999 WL 692342 (Mich.
App. 9/3/1999). Accordingly, the only case which had
explicitly rejected the vicarious consent exception was
subsequently reversed, and its decision was brought into
conformity with all other federal decisions that have ad-
dressed the issue.

“Finally, therefore, as the Court has uncovered no cas-
es explicitly rejecting the vicarious consent doctrine, as
there appears to be no conflict among the federal courts,
and as the Court finds persuasive the cases adopting the
vicarious consent doctrine, the Court determines that
the vicarious consent doctrine should apply in the pres-
ent matter.”'?

While virtually every federal and state court address-
ing the issue has adopted the vicarious consent doctrine
in one-party consent states like Minnesota, family-law
practitioners should still exercise caution because it is
still the case that Minnesota never explicitly adopted it.
Clients should be advised accordingly. It is technically
still possible that clients who secretly record their chil-
dren’s conversations, to which the clients themselves are
not a party, could be found in violation of Minn. Stat.
§626A.02 and subjected to criminal and civil penalties.

But it seems unlikely that Minn. Stat. §626A.02 was
“intended to subject parents and guardians to criminal
and civil penalties when, out of concern for the best
interests of their minor children, they record their chil-
dren’s conversations.”'! If clients possess unassailable
recordings of their children experiencing abject abuse,
for example, one would be hard-pressed not to use that
evidence to protect the children. A
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Restitution: Court is not
required to consider col-
lateral sources. Appellant
was convicted of murder and
ordered to pay $2,362 to the
Crime Victims Reparations
Board (CVRB) for cremation
expenses the CVRB paid as
reparations to the victim’s
daughter. The district court
rejected appellant’s argument
that the court needed to
consider the approximately
$14,000 the victim’s daughter
received from a GoFundMe
campaign.

Minn. Stat. §611A.54
dictates how the CVRB may
award reparations to crime
victims and requires that
reparations “be reduced to
the extent that economic
loss is recouped from a col-
lateral source.” Minn. Stat.
§611A.54(1). Reparations
and restitution are distinct
forms of relief. Reparations
are payments made by the
CVRB, while restitution is
payment by a defendant to a
victim for qualified economic
losses. Restitution is governed
by sections 611A.04 and
611A.045, which provide that
the court may consider only
the amount of loss sustained
by a victim as a result of the
offense and the defendant’s
ability to pay. Unlike repara-
tion determinations, restitu-
tion does not involve consid-
eration of “collateral sources.”

Thus, here, the district
court did not err in failing to
consider collateral sources
when calculating restitution.
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But the district court did err
by not including a payment
schedule or structure in its
final restitution order, as
required by section 611A.045,
subd. 2a. Remanded for the
district court to amend its
order to include a payment
schedule or structure. State v.
Cotton, A23-0213, 2023 WL
5689332 (Minn. Ct. App.
9/5/2023).

4th Amendment: Probable
cause for vehicle search ex-
ists where a reliable infor-
mant personally observed
unlawful conduct and police
corroborated details of the
report. Police received a
report from a confidential
reliable informant (CRI) of a
man with a firearm in a vehi-
cle who was selling marijuana.
The CRI described the man,
the firearm, the man’s vehicle,
and the vehicle’s location.
Police explained that the CRI
was observing the man and
his illegal activity in real time
while speaking with police,
that police had previously
worked with this CRI multiple
times, and that the CRI had
always provided accurate in-
formation. Police went to the
location described by the CRI
and located a vehicle match-
ing the CRI’s description.
When the vehicle began to
drive away, police made a traf-
fic stop, searched the vehicle,
and found a firearm, a digital
scale, and marijuana inside.
The driver, respondent, was
charged with being a prohib-
ited person in possession of
a firearm. The district court
granted respondent’s motion
to suppress the evidence from
the vehicle search, finding

that, although the CRI was
reliable, the CRI’s tip “lacked
sufficient detail and range to
establish the [CRI’s] basis

of knowledge.” That is, the
CRI’s tip “lacked details to be
corroborated” by police. The
state appealed and the court
of appeals affirmed.

The Supreme Court
reverses. A threshold issue is
whether respondent’s vehicle
was sufficiently connected to
unlawful activity to support
probable cause for the search.
The court of appeals found
the CRI did not specify that
the gun was in the vehicle, as
opposed to on respondent’s
person. However, the Su-
preme Court notes that the
tip described respondent as
both selling drugs and pos-
sessing a firearm, and the CRI
specifically reported personal-
ly observing respondent with
a firearm inside the vehicle.
For probable cause purposes,
the possession of a firearm in
a vehicle is sufficient to create
some probability that unlaw-
ful activity is occurring.

The parties also dispute
the reliability of the CRI and
whether police corroborated
the tip sufficiently to establish
the CRI’s basis of knowledge.
Based on the CRI’s track
record with police, the court
finds the CRI was reliable. As
for the CRI’s basis of knowl-
edge, the CRI personally
observed a male in possession
of a firearm. A tip based on
a CRI’s personal knowledge
need only be corroborated
by minor details—“enough to
lend credence to the [CRI’s]
tip...” The Court finds the
record here supports a finding
that the source of the CRI’s



knowledge was reliable. Re-
versed and remanded to the
district court. State v. Mosley,
A22-1073, 944 N.W.2d 883
(Minn. 9/6/2023).

Odor of marijuana is one
fact to consider in totality of
the circumstances analysis
for determining if a vehicle
search was lawful. Respon-
dent was pulled over by police
for a vehicle equipment viola-
tion. His wife and child were
also in the vehicle. During the
traffic stop, police smelled an
odor of marijuana emanating
from the vehicle. Police told
respondent the odor gave them
probable cause to search the
vehicle. During the search, po-
lice found methamphetamine
and drug paraphernalia. Re-
spondent sought to suppress
the evidence, and the district
court granted his motion and
dismissed the complaint. The
court of appeals affirmed.

One exception to the
warrant requirement is for
automobile searches. Police
may search a vehicle without
a warrant if there is probable
cause to believe the search
will result in the discovery
of evidence or contraband.

At the time of the offense,
under Minnesota law, there
were various methods of law-
ful possessing of marijuana
(such as medical marijuana, a
“small amount” of marijuana,
and “industrial hemp”).

The Supreme Court rejects
the state’s request to create a
bright-line rule that the odor
of marijuana emanating from
a vehicle, on its own, will
always create the requisite
probable cause to search the
vehicle. The Court reiterates
that the totality of the circum-
stances test for probable cause
“is meant to be applied anew
in each case based on the
unique circumstances pres-

ent.” This analysis requires
that the odor of marijuana be
considered as just one circum-
stance among all others.

In this case, the only
indication that evidence of a
crime or contraband might be
found in respondent’s vehicle
was the odor of marijuana.
Police did not articulate any
other circumstance contrib-
uting to the probable cause
analysis. Therefore, there was
not probable cause for the
search of the respondent’s
vehicle and the district court
properly suppressed evidence
obtained during that search.
State v. Torgerson, A22-0425,
2023 WL 5944620 (Minn.
9/13/2023).

Indecent exposure: “Any
place where others are pres-
ent” is any place capable
of being viewed by others.
Appellant was standing nude
in the backyard of his home
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when he was observed by a
neighbor from her open back
deck door across a public al-
ley. Appellant’s property was
partially fenced in, but there
were no fences obstructing
appellant’s backyard from his
neighbor’s deck or from the
alley. Appellant was charged
with gross misdemeanor inde-
cent exposure, due to a prior
indecent exposure violation.
He was convicted after a jury
trial. He argued in postconvic-
tion proceedings that the state
had not proved the “public
place” element of the offense.
The district court denied his
petition and the court of ap-
peals affirmed.

Minn. Stat. §617.23, subd.
1, prohibits indecent exposure
“in any public place, or in
any place where others are
present.” Given the statute’s
disjunctive “or,” the Supreme
Court does not consider
whether appellant’s partially
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NOTES + TRENDS

enclosed backyard is a “public
place.” Instead, the court finds
the “place” element of the
offense is satisfied because
appellant was in a place where
others were present. The
Court notes that “present” is
ambiguous. However, given the
statute’s purpose of remedying
the mischief of people lewdly
exposing themselves to others,
the statute’s object of prevent-
ing offense or annoyance
caused by being exposed to an-
other’s lewd conduct, and the
consequences of the possible
interpretations of the statute,
the Court holds that the Legis-
lature intended section 617.23,
subd. 1, “to prohibit lewd
behavior that is reasonably
capable of being viewed by
others, in light of the totality
of the circumstances.”

The Court finds the state
presented sufficient evidence
to prove appellant exposed
himself in a place reason-
ably capable of being viewed
by others. Fordyce v. State,
A21-1619, 994 N.W.2d 893
(Minn. Sept 2023).

Falsely reporting crime.
Appellant falsely reported to
police that the father of her
child abused the child. She
was in Blue Earth County
when she made the report,
but the report was made to
the Waseca Police Depart-
ment. Appellant was prose-
cuted and convicted of falsely
reporting a crime in Waseca
County, and she argued on

appeal that venue in Waseca
County was improper. The
court of appeals affirmed her
conviction.

Minn. Stat. §627.01, subd.
1, requires that criminal cases
be tried in the county where
the offenses were committed,
while subd. 2 explains that
this means “any county where
any element of the offense
was committed.” Thus, the
state needed to prove that at
least one element of the false
report of a crime offense was
committed in Waseca County.

Minn. Stat. §609.505, subd.
1, makes it a crime when a
person “informs a law enforce-
ment officer that a crime has
been committed... knowing
that [the report] is false and
intending that the officer
shall act in reliance upon” it.
While “inform” has differing
dictionary definitions, sec-
tion 609.505 itself expressly
provides that, to commit the
crime, the defendant must
inform a specific type of per-
son—law enforcement. Thus,
the Legislature intended to in-
clude a police officer’s report
of the false information as
part of the offense. As such,
the state can meet its burden
of proving venue by showing
an officer was in the county of
trial when they received the
false report.

Here, the state presented
sufficient evidence to prove
law enforcement received
appellant’s false report in
Waseca County, so appellant’s

conviction is affirmed. State v.
Johnson, A21-1360, 2023 WL
5944263 (Minn. 9/13/2023).

Maltreatment reporting:
Mandated reporter must
report maltreatment within
preceding three years re-
gardless of child’s age at the
time of the report. Appellant
was charged with third-degree
criminal sexual conduct
following a report to police
from appellant’s therapist that
appellant told his therapist
he had sexual intercourse
with his children’s 17-year-
old babysitter. The babysitter
had turned 18 by the time the
report was made. Appellant
moved to suppress the thera-
pist’s report and testimony,
arguing they were based on
privileged statements. The dis-
trict court denied the motion,
finding the therapist-patient
privilege does not apply to
information the therapist was
required to report as a man-
dated reporter. Appellant was
convicted after a jury trial.

The mandated reporter
statute, Minn. Stat. §260E.06,
subd. 1(a), partially abro-
gates the statutorily created
therapist-client privilege, as it
requires a mandated reporter
“who knows or has reason
to believe a child is being
maltreated... or has been mal-
treated within the preceding
three years shall immediately
report the information” to the
authorities. Section 260E.04
also allows disclosure of

maltreatment information in
legal proceedings that follow
the reporting. Case law has
clarified that the mandated
reporter statute “abrogate|s]
privilege only to the extent
that it would permit eviden-
tiary use of the information
required to be contained in
the maltreatment report,”
which includes the identity of
the child, the alleged perpe-
trator, and the nature and
extent of the maltreatment.
Appellant argues, however,
that his therapist’s report was
not mandatory because the
babysitter was an adult at the
time of the report.

The court of appeals finds
section 260E.06 ambigu-
ous, but the court notes that
section 260E.4 anticipates
evidentiary use of mandated
child maltreatment reports in
criminal proceedings and con-
strues the mandated reporter
statute with the criminal
statute prohibiting appellant’s
conduct and the relevant stat-
ute of limitations. The court
holds that the word “child” in
the mandated reporter statute
“refers to an individual who is
a child at the time of the mal-
treatment.” Therefore, the dis-
trict court properly concluded
appellant’s therapist’s report
was mandatory and properly
denied appellant’s motion
to exclude the therapist’s
report and testimony. State
v. Martens, A22-1349, 2023
WL 6052543 (Minn. Ct. App.
9/18/2023).
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Firearms: Group of disas-
sembled and incomplete
shotgun parts can be a “fire-
arm.” Police found in a back-
pack belonging to appellant a
disassembled shotgun, which
police were able to assemble
and fire using a bolt and
washer from a similar firearm.
At the time, appellant was
ineligible to possess a firearm.
The court of appeals affirmed
his conviction for possession
of a firearm by an ineligible
person. The Supreme Court
also affirms.

Minn. Stat. §609.165,
subd. 1b(a), states that a per-
son commits a felony if they
were previously convicted
of a crime of violence and
ship, transport, possess, or
receive a firearm or ammuni-
tion. “Firearm” is not defined.
The Court previously defined
a firearm, in the context of
Minn. Stat. §624.713, as “a
weapon, that is, an instrument
designed for attack or defense,
that expels a projectile by the
action or force of gunpowder,
combustion, or some other
explosive force.” Both sec-
tions 624.713 and 609.165
criminalize possession rather
than use of a firearm, and
both prohibit those convicted
of a crime of violence from
possessing firearms. Thus, the
Court applies the same defini-
tion of “firearm” to this case.

The question then be-
comes whether taking away
two parts of a shotgun (here,
the bolt and washer) changes

the design of the firearm. The
Court finds that possessing
“the integral parts unique to
a firearm in an unassembled
state in the same container”
does not change the fact that
the parts were designed to be
a weapon, even though a part
may be missing. The Court
holds “that a disassembled
and incomplete shotgun can
be a firearm under section
609.165, subdivision 1b(a),
so long as it is an instrument
designed for attack or defense
that expels a projectile by
some explosive force.” Here,
the state presented sufficient
evidence to prove beyond a
reasonable doubt that the
shotgun parts in appellant’s
backpack were a firearm
under this definition. State v.
Stone, A21-1648, 2023 WL
6280234 (Minn. 9/27/2023).

Samantha Foertsch
Bruno Law PLLC
samantha@brunolaw.com

Stephen Foertsch
Bruno Law PLLC
stephen@brunolaw.com

Employment
& Labor Law

Time rounding-off; dis-
missal reversed. An em-
ployer’s practice of rounding
off time worked by employees
at the beginning and end of

their work shifts was action-
able under the Federal Fair
Labor Standards Act, 29
U.S.C. §301, et. seq. Reversing
summary judgment dismissal
of the lawsuit, the 8th Circuit
Court of Appeals held that ex-
pert evidence raised a genuine
issue of whether the rounding-
off had de minimus effect
because it averaged out over
time, as the district court erro-
neously concluded as a matter
of law. Houston v. St. Luke’s
Heath Systems, Inc., 76 F.4th
1145 (8th Cir. 8/11/2023).

Union dues; refusal to pay.
A challenge by union mem-
bers to a deduction of union
dues from their paycheck
failed. The 8th Circuit, affirm-
ing a lower court ruling, reject-
ed the 1st Amendment claim
against the employer and the
union on grounds that the
employees voluntarily agreed
to the deduction policy when
they joined the union. Burns
v. School Service Employees
Union Local 284, 75 F.4th 857
(8th Cir. 7/28/2023).

Failure to promote; agree-
ment requires arbitration.
An employee’s claim of race
and age discrimination due to
failure to promote her to an
open position was barred by
an arbitration clause in her
union’s collective bargaining
agreement. The 8th Circuit
Court of Appeals, in a deci-
sion written by Judge David
Stras of Minnesota, affirmed

NOTES + TRENDS

the lower court’s determina-
tion that arbitration was
required because the dispute
involved “interpretation” of
the bargaining agreement.
Avina v. Union Pacific Rail-
road Co., 72 F.4th 839 (8th
Cir. 7/3/2023).

Battery, harassment, and
other claims affirmed and re-
manded. A contract attorney
for a legal staffing company
is entitled to pursue a battery
claim against a co-worker, but
her discrimination, harass-
ment, and other claims against
another co-worker and their
employer were dismissed. The
8th Circuit affirmed the three
lower court rulings by Judge
Nancy Brasel in Minnesota
dismissing all the claims, ex-
cept remanding the sole bat-
tery claim. Yang v. Robert Half
International, Inc., 2023 WL
5356624 (8th Cir. 8/22/2023).

Retaliation, discrimination
verdict; reversal because no
“protected activity.” A school
district employee’s verdict for
discrimination and retalia-
tion when passed over for a
superintendent position was
vacated and denied. The 8th
Circuit ruled that the claimant
did not engage in “protected
activity” under Title VII
of the Federal Civil Rights
Act in vacating the award of
damages, including punitive
damages. Warren v. Kemp,
2023 WL 5356630 (8th Cir.
8/22/2023) (unpublished).
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Veterans preference;
detention disparities
elimination upheld. The
elimination of detention
deputies by Winona County
during a construction project
reducing the facility’s capacity
was upheld. Affirming the
trial court, the Minnesota
Court of Appeals held that
the action was made in
“good faith” by the county,
which defeated the veterans
preference claim under Minn.
Stat. §197.46. Wemette v.
County of Winona, 2023 WL
5198736 (Minn. Ct. App.
8/14/2023) (unpublished).

Unemployment com-
pensation; disqualifying
“misconduct.” An employee
who committed numerous
behavioral improprieties was
denied unemployment com-
pensation benefits. Upholding
a disqualifying decision by the
Department of Employment
& Economic Development
(DEED), the court of appeals
held that the inappropriate
comments to female custom-
ers, a verbal dispute with a
co-worker, threats to another
co-worker, and leaving work
early, among other deficien-
cies, warranted a determina-
tion of “misconduct” barring
benefits. Vang v. Mo’s Tropical
Market, 2023 WL 5743393
(Minn. Ct. App. 9/5/2023)
(unpublished).

[ p Marshall H. Tanick
= Meyer, Njus & Tanick
mtanick@meyernjus.com

Federal Practice

28 U.S.C. §1441(b)(2);
so-called “snap” removal
rejected. The 8th Circuit
rejected a so-called “snap”
removal for the second time
in recent months, finding that
the removal “does not cure
a lack of complete diversity
among the named parties.”
Cagle v. NHC Healthcare
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Maryland Heights, LLC, 78
F.4th 1061 (8th Cir. 2023).

Fed. R. Civ. P. 50(b); failure
to preserve issue for appeal;
question of law versus suffi-
ciency of the evidence. Where
the defendant’s motions for
judgment as a matter of law
at the close of the plaintiff’s
case and at the close of all
evidence were denied, but the
motion was not renewed after
judgment was entered for
the plaintiff, the 8th Circuit
agreed with the plaintiff that
the defendant was challenging
the sufficiency of the evidence
rather than raising a ques-
tion of law, meaning that the
defendant failed to preserve
the issue for appeal. Turner v.
Faulkner Cnty., 78 F.4th 1025
(8th Cir. 2023).

Fed. R. Civ. P. 11(c); sanc-
tions award affirmed. The
8th Circuit affirmed Judge
Wright’s award of almost
$17,000 in sanctions, finding
no error in failing to impose
a lesser sanction, and also
rejecting the argument that
monetary sanctions were not
appropriate where the attor-
ney’s fees were not “incurred”
because they were covered by
insurance. Kezhaya v. City of
Belle Plaine, 78 F.4th 1045
(8th Cir. 2023).

Fed. R. Civ. P. 26(a)(2)(B);
treating physician’s causation
opinion excluded. Affirming
a district court’s exclusion of
a treating physician’s expert
testimony on causation due to
his failure to provide the writ-
ten report required by Fed. R.
Civ. P. 26(a)(2)(B), the 8th
Circuit held that a treating
physician who is offered to
provide expert testimony as
to causation, but who did not
make that determination in
the course of treatment, is
required to submit a report
that meets the requirements
of Fed. R. Civ. P. 26(a)(2)(B).
Johnson v. Friesen, 79 F.4th
939 (8th Cir. 2023).
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Fed. R. Civ. P. 6(b) and 59;
Fed. R. App. P. 4; untimely
notice of appeal. The §th
Circuit held that the time for
the plaintiff to file his notice
of appeal was not tolled by his
filing of an untimely motion
for a new trial despite the
defendants’ failure to object
to the untimeliness of the
motion in the district court,
finding that while Fed. R. Civ.
P. 6(b) is a non-jurisdictional
claim-processing rule, Fed. R.
App. P. 4 barred review of the
district court’s denial of the
new trial motion. Gonzalez v.
Shahin, 77 F.4th 1183 (8th
Cir. 2023).

IDEA; 28 U.S.C. §1441(a);
“defendants;” removal.
Affirming a district court’s
denial of a motion to remand,
the 8th Circuit held that the
parents of a student were “de-
fendants” entitled to remove a
school district’s appeal of an
IDEA award to federal court.
Steckelberg ex rel. AMS v.
Chamberlain School Dist., 77
F.4th 1167 (8th Cir. 2023).

Fed. R. Civ. P. 26(e); denial
of motion for new trial af-
firmed. Affirming a district
court’s denial of the plaintiff’s
motion for a new trial, the 8th
Circuit held that even if one
defendant did not supple-
ment its expert disclosures as
required Fed. R. Civ. P. 26(e),
the plaintiff was unable to
articulate how he was preju-
diced by this failure. Wallace v.
Pharma Medica Research, Inc.,
78 F.4th 402 (8th Cir. 2023).

Fed. R. Civ. P. 56(d); no
abuse of discretion. The 8th
Circuit found no abuse of
discretion in a district court’s
refusal to stay summary judg-
ment to allow for additional
discovery, finding that the
plaintiff’s “unspecified asser-
tions” regarding his alleged
need for discovery “failed
to meet the requirements of
Rule 56(d).” Marlow v. City of
Clarendon, 78 F.4th 410 (8th
Cir. 2023).

28 U.S.C. §636; res judica-
ta effect of magistrate judge’s
denial of motion to amend.
Affirming Judge Wright’s dis-
missal of certain claims and
award of summary judgment
to the defendants on other
claims on the basis of res judi-
cata, the 8th Circuit rejected
the plaintiff’s argument that
Magistrate Judge Brisbois’s
denial of its motion to amend
could not have preclusive
effect, finding that the order
denying the motion to amend
constituted a “final judgment
on the merits” for purposes of
res judicata. Satanic Temple v.
City of Belle Plaine, 80 F.4th
864 (8th Cir. 2023).

Diversity jurisdiction;
admission of fact not bind-
ing. Where the plaintiff
limited liability company
filed an action in state court,
the defendant removed on
the basis of diversity juris-
diction, the plaintiff agreed
the parties were diverse, the
defendant prevailed on its
motion to dismiss, and the
plaintiff appealed and then
asserted for the first time that
the parties were not diverse,
the 8th Circuit rejected the
defendant’s argument that
the plaintiff’s “admission of a
jurisdictional fact” was bind-
ing, and remanded the action
to the district court for a
determination of subject mat-
ter jurisdiction. Great River
Entertainment, LLC v. Zurich
Am. Ins. Co.,  F4th
(8th Cir. 2023).

Fed. R. Civ. P. 10(a); John
Doe plaintiffs; adults’ motion
to proceed pseudonymously
denied. Judge Blackwell
denied adults’ motion to
proceed as Doe plaintiffs in
an action challenging the
placement on “Black Lives
Matter” posters in Lakeville
schools, rejecting their claims
that they “fear reprisal from
political activists,” and finding
that “in only a very few cases
challenging governmental
activity can anonymity be



justified.” Cajune v. ISD #194,
2023 WL 5348833 (D. Minn.
8/21/2023), appeal filed (8th
Cir. 9/19/2023).

Motion for stay of discov-
ery pending resolution of
motion to dismiss granted.
While acknowledging the
defendant’s “heavy burden,”
Magistrate Judge Wright
granted the defendant’s mo-
tion to stay the Rule 26(f)
conference and discovery
pending resolution of its
pending motion to dismiss,
finding that the plaintiff would
not be prejudiced by the stay,
and that potential hardship
to the defendant, the conser-
vation of judicial resources,
and the “likelihood” of the
defendant’s success on the
merits all favored a stay. Huff’
v. Canterbury Park Holding
Corp., 2023 WL 5403472 (D.
Minn. 8/22/2023).

Alleged breach of nonso-
licitation agreement; no ir-
reparable harm. Chief Judge
Schiltz denied the plaintiff’s
motion for a preliminary in-
junction prohibiting violation
of a nonsolicitation agree-
ment, again finding that the
Minnesota law that presumes
irreparable harm does not
apply in federal court. Piper
Sandler & Co. v. Gonzalez,
2023 WL 5426000 (D. Minn.
8/23/2023).

L.R. Z.1(f)(1)(D); request
for leave to exceed word
limit denied. Judge Menendez
denied the plaintiff’s request
to exceed the word count limi-
tation of L.R. 7.1(f)(1)(B) on
its motion for summary judg-
ment, finding that the plaintiff
had “without justification” de-
layed making its request until
well after it filed two memo-
randa totaling 11,449 words,
and after the defendant had
filed its opposition memoran-
dum. Little Giant Ladder Sys.,
LLCv. Tricam Indus., Inc.,
2023 WL 5447283 (D. Minn.
8/24/2023).

Fed. R. Civ. P. 26(a)(2);
plaintiff allowed to amend
inadequate expert dis-
closures. Denying several
defendants’ motion for partial
summary judgment in a negli-
gence case, Judge Menendez
agreed with the defendants
that the plaintiff’s expert
disclosures were inadequate
on the issue of causation, but
exercised her “broad discre-
tion” and allowed the plaintiff
30 days to submit new expert
disclosures. Krasne v. Mayo
Clinic, 2023 WL 5487388 (D.
Minn. 8/24/2023).

Denial of motion to amend
complaint affirmed. Review-
ing de novo, Chief Judge
Schiltz affirmed Magistrate
Judge Foster’s denial of the
plaintiff’s motion to amend
her complaint for a fourth
time, where the motion was
filed 11 months after the
deadline to amend set forth
in the scheduling order, there
was no good cause for the
delay, and any error was due
to the “inexcusable neglect” of
her attorney. S.4.4. v. Geisler,
2023 WL 5533344 (D. Minn.
8/28/2023).

Josh Jacobson
o Law Office of Josh Jacobson
joshjacobsonlaw@gmail.com

Intellectual Property

Copyright: Copyright to
architectural design does
not prevent sale of building
in bankruptcy. A panel of
the United States Court of
Appeals for the 8th Circuit
recently held in a per curiam
decision that the Architectur-
al Works Copyright Protec-
tion Act of 1990 (AWCPA)
extended copyright protection
to “architectural works.”
McQuillen Place Company,
LLC, retained Cornice &
Rose International, LLC
(C&R), an architectural firm,
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to design a building to be built
in Charles City, lowa. C&R
obtained copyright protec-
tion under the AWCPA for its
technical drawings and for the
building itself. First Security
Bank & Trust Company was
the primary construction
lender to McQuillen and ob-
tained a first mortgage on the
building. With the building
approximately 90% complete,
McQuillen halted construc-
tion and filed for bankruptcy.
The bank sought to sell the
building to the highest bidder
free and clear of all liens.
C&R entered an appear-
ance and objected that such a
sale violated C&R’s intel-
lectual property rights. The
bankruptcy court approved
the sale and included lan-
guage that the purchaser may
use and occupy the build-
ing so long as not using the
plans or drawings owned by
C&R. C&R filed a motion
to reconsider arguing that
the copyright prevented the
building from being sold
where the architect had not
been paid in full. The motion
was denied. C&R later filed
a lawsuit against the bank,
its president, and parties
involved in the completion
of the building. C&R alleged
that all defendants infringed
C&R’s architectural works
copyright by finishing the
building because that is an in-
fringing derivative work. The
district court dismissed the
copyright infringement claim,
finding the claim was barred
by issue and claim preclusion
from the bankruptcy court’s
order and because the owner’s
right to finish the building
was protected from a claim of
copyright infringement by 17
U.S.C. §120(b). On appeal,
the 8th Circuit panel held that
C&R litigated the scope of its
intellectual property rights
in the bankruptcy proceed-
ing. The bankruptcy court
rejected the same claims
and arguments regarding the
AWCPA that C&R alleged in
its lawsuit. Finding the claims
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barred, the panel did not
further consider the argument
under 17 U.S.C. §120(b).
Cornice & Rose Int’l, LLC v.
Four Keys, LLC, No. 22-1976,
2023 U.S. App. LEXIS 20990
(8th Cir. 8/11/2023).

Trademark: Likelihood of
confusion analysis is fact-
specific even when mark is
famous. Judge Tunheim re-
cently denied Defendant Taco
Chon Mexican Grill’s motion
for summary judgment of
trademark infringement. Taco
John’s is a franchise of quick
service Mexican restaurants
that sells Mexican food in a
causal setting. There are ap-
proximately 370 Taco John’s
establishments across 23
states, including 80 different
locations in Minnesota since
1972. Taco Chon Mexican
Grill is a set of restaurant-
bars in Burnsville and St.
Cloud, Minnesota that first
opened in 2019. Plaintiffs
Taco Johns International, Inc.
and Spicy Seasonings, LLC
sued Taco Chon Mexican
Grill, Taco Chon Mexican
Grill II, LLC, and the owner
of Taco Chon, Juan Ramos,
for trademark infringement,
trademark dilution, unfair
competition, and related
state law claims. Defendants
moved for summary judgment
on each of plaintiffs’ claims,
arguing Taco Chon was not
similar to Taco John’s mark
and that Taco John’s had
failed to show a likelihood of
confusion. The court found
each of these are highly fact-
specific analyses. The court
denied Taco Chon’s motion
for summary judgment on
all claims because genuine
disputes of material fact
existed as to the likelihood of
confusion and whether there
is evidence of tarnishment or
dilution. Howeyver, the court
found that Taco John’s mark
is both strong and famous and
indicated that the court would
instruct the jury accordingly.
Taco John’s Int’l, Inc. v. Taco
Chon Mexican Grill LLC, No.
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22-1050 JRT/LIB), 2023
U.S. Dist. LEXIS 156934 (D.
Minn. 9/6/2023).

Joe Dubis
Merchant & Gould
jdubis@merchantgould.com

Probate & Trust Law

Restricting the right to
vote of a person subject to
guardianship affirmed. In
appointing a guardian for
appellant, the district court
revoked appellant’s right to
vote. On appeal, the appellant
challenged the revocation and
argued that revoking his right
to vote, pursuant to Minn.
Stat. §524.5-120(15) and
Minn. Stat. §524.5-313(c)(8),
violated equal protection and
due process because neither
statute provides specific
guidelines for denying the
right to vote. The Minnesota
Court of Appeals highlighted
the factual circumstances in
the record that supported the
district court’s decision, such
as factual statements in the
visitor’s report and the fact
that appellant presented no
contrary evidence. But the
court declined to define the
mental impairment required
to restrict the right to vote
and declined to articulate
guidelines or criteria to be
measured to determine the
same as “[a]n appellate court
‘may not add to a statute what
the legislature deliberately or
inadvertently omitted.”” The
court of appeals then affirmed
the district court’s decision
to revoke appellant’s right to
vote. In re Guardianship of
Nguyen, No. A23-0344, 2023
WL 6054285 (Minn. Ct. App.
9/18/2023).

District court precluded
from enforcing a settlement
agreement that touches on
issues that are pending ap-
peal. During the pendency of

an appeal relating to numer-
ous matters in an intrafamily
dispute between two siblings,
the parties agreed to partici-
pate in mediation in an effort
to “reach a global resolution.”
After a 13-hour mediation,
the mediator made a video re-
cording of the terms discussed
and directed the parties to
work out a written settlement
agreement. No written agree-
ment was ever reached, and
appellant later filed a motion
to enforce the agreement. The
district court determined that
it did not have authority to en-
force the agreement, because
it would “necessarily affect

[a] prior order which is ap-
pealed from,” in violation of
Minn. R. Civ. App. P. 108.01.
The court of appeals agreed,
finding that many of the facts
relating to the settlement
agreement were not differ-

ent from the pending appeal.
Because of this, the court
affirmed the district court’s
order denying enforcement of
the settlement agreement. In
re Estate of Legred, Nos. A23-
0038, A23-0039, A23-0041,
A23-0277, 2023 WL 6054279
(Minn. Ct. App. 9/18/2023).

Jessica L. Kometz
Bassford Remele
jkometz@bassford.com

State Appellate
Practice

(Editor’s note: Bench & Bar is
happy to announce the debut
of our State Appellate Practice
case notes. The purpose of this
section is to provide timely up-
dates on developments at the
Minnesota Supreme Court and
Minnesota Court of Appeals
by tracking notable decisions,
cases accepted or rejected for re-
view by the Minnesota Supreme
Court, and significant special
term orders from the Minnesota
Court of Appeals.)



Notable decisions: Actual
malice standard applied to
defamation claims arising
out of #MeToo social media
posts. The Minnesota Su-
preme Court determined that
the actual malice standard
applied to defamation claims
based on a Facebook post that
accused Johnson and two oth-
er individuals of sexual assault
in the context of the #MeToo
movement. The majority opin-
ion, authored by Justice Chut-
ich, clarified that defamation
claims must be examined on a
“case-by-case basis, apply[ing]
the totality of circumstances
test and balanc[ing] the con-
tent, form, and context of the
speech, as well as any other
pertinent factors, to determine
whether speech involves a
purely private matter or is a
statement about a matter of
public concern intended to
influence public discussions
about desired political or
social change.” Chief Justice
Gildea dissented, concluding
that the “mere fact Freborg
made these allegations amid a
social movement and included
#MeToo in her post does
not convert her otherwise
private speech into speech on
a matter of public concern
entitled to heightened First
Amendment protection.”
Justice Anderson and Justice
Hudson joined the dissent of
Chief Justice Gildea. Johnson
v. Freborg, A21-1531 (Minn.
9/20/2023).

Notable petitions granted /
denied: Review granted in
case involving sufficiency of
expert testimony on the issue
of causation for medical neg-
ligence claims. In a medical
negligence action, the district
court granted summary judg-
ment on the issue of causa-
tion, finding that Rygwall
failed to present sufficiently
detailed expert opinions on
the issue of causation. Rygwall
appealed and the court of
appeals affirmed. Rygwall
successfully petitioned the
Supreme Court for review.

Issue granted: Whether courts
may supplant the jury and
hold as a matter of law that
the evidence is insufficient to
prove causation in a negli-
gence action where medical
expert testimony (1) details
the precise course of action
that the defendant should
have followed, (2) explains
why these interventions would
have made a difference, and
(3) opines that the failure to
follow the standard of care
caused the plaintiff to suffer
harm. In re Rygwall v. ACR
Homes, Inc. d/b/a ACR
Homes, A22-1376, petition for
review granted on 9/19/2023.

Notable petitions grant-
ed/denied: Court to hear pe-
tition to exclude Trump from
primary, general elections. In
this elections administration
proceeding, individual voters
seek an order directing the
Secretary of State to exclude
Donald J. Trump from the
ballot for the 3/5/2023 presi-
dential nomination primary
and from the ballot for the
11/5/2024 general election
as candidate for the office of
president of the United States.
Numerous parties have inter-
vened in the proceeding or
been allowed to participate as
amici. The Supreme Court has
agreed to “address threshold
and potentially dispositive
legal issues of justiciability
and the legal construction of
Section 3 of the Fourteenth
Amendment to the U.S. Con-
stitution” prior to permitting
any discovery. Oral argument
is set for 11/2/2023. Growe
et al. v. Simon, A23-1354,
statutory petition for review
granted on 9/20/2023.

Notable decision: Depart-
ment of Education’s statu-
tory audit and reduction of
state aid authority defined.
In a certiorari challenge to
a Department of Education
audit that resulted in the

reduction in state aid, the
court of appeals determined
that the Commissioner of
Education has the authority,
under Minn. Stat. §127A.41,
when read in conjunction with
Minn. Stat. §124E.16, to audit
charter schools to verify pupil
counts and state aid entitle-
ments. Minn. Stat. §127A.14,
subd. 3 also authorizes the
commissioner to increase or
decrease the amount of state
aid based on the audit results.
Minnesota Internship Center
v. Minnesota Department of
Education, A23-0064 (Minn.
App. 9/25/2023).

Notable decision: Per-
sonal jurisdiction proper over
nonresident investment firm
based on actions of em-
ployee. In a consumer fraud
action, Pretium Partners LLC
appealed from the denial of
its motion to dismiss the state
of Minnesota’s complaint for
lack of personal jurisdiction.
A divided Minnesota Court of
Appeals affirmed, determin-
ing that the state presented
“specific evidence” which,
taken as true, established a
prima facie showing of specific
personal jurisdiction, includ-
ing evidence that (1) Pretium
held itself out as the owner of
the rental properties; (2) an
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employee traveled to Minne-
sota to “assess legal risks;” (3)
that same employee commu-
nicated with Minnesota resi-
dents and government officials
“many times via text, email,
and phone;” and (4) that em-
ployee coordinated 22 rental
property inspections while in
Minnesota. Judge Connolly
dissented, finding that there
were insufficient contacts with
Minnesota in light of the re-
medial nature of the Pretium
employee’s actions on the
single visit to the forum. State
v. HavenBrook Homes LLC

et al., Pretium Partners LLC,
et al., A23-0244 (Minn. App.
9/5/2023).

Notable special term or-
ders: Final Order for Purposes
of Appeal - Termination of
Parental Rights. In an appeal
from a district court order
terminating parental rights,
the respondents argued that
the appeal was untimely
because the order terminating
appellant’s parental rights was
a non-appealable order. The
court of appeals disagreed,
noting that “[a]n order termi-
nating parental rights is final
and appealable.” The court
further observed that “[a] final
order” for purposes of appeals
from orders of a juvenile court
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“ends the proceeding as far as
the court is concerned or fi-
nally determines some positive
legal right of a party relating
to the action.” An order termi-
nating a party’s parental rights
fell well within this definition.
In re Welfare of Children of
K.F., No. A23-1285 (Order)
(Minn. App. 9/25/2023).

Notable special term or-
ders: Final Order for Purposes
of Appeal — Denial of Motion
to Amend. In an appeal from
a district court order denying
a motion to amend a marital
dissolution property division,
the appellant argued that the
order denying the motion was
an immediately appealable
final order on the grounds that
it constituted a final division
of property resolving property
allocation issues between the
parties and conclusively de-
termined appellant’s positive
legal rights related to marital
property. However, the court
of appeals noted that because
the order ostensibly being ap-
pealed was the denial of a mo-
tion to amend a prior order,
it determined that appellant
actually sought “review of the
district court’s rulings on the
property-division issues” in
that prior order. The court
further noted that “[a]n order

for the recovery of money” is
not appealable. As no final
judgment had yet been entered
on that prior order, the court
dismissed the appeal seeking
review of the district court’s
property division as prema-
ture. Blessing v. Blessing, No.
A23-1331 (Order) (Minn.
App. 9/25/2023).

Notable special term or-
ders: Final Order for Purposes
of Appeal - Spousal Main-
tenance. In an appeal from a
district court order regarding
spousal maintenance, the
appellant argued that the
order was final and appeal-
able because it terminated
appellant’s right to receive
spousal maintenance. But the
court of appeals observed
that the appealed order did
not fully resolve the issue of
spousal maintenance because
it provided for additional
submissions to determine the
amount of spousal mainte-
nance arrearages that were
owed to appellant. As the
order did not “fully resolve the
issue of spousal-maintenance
arrearages, it is not a final,
appealable order,” and the
court dismissal the appeal as
premature. Locketz v. Locketz,
No. A23-1313 (Order) (Minn.
App. 9/25/2023).
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Tax Law

Property tax: To appeal a
commissioner’s notice of de-
termination, the party seek-
ing review must both serve
and file the appeal within 60
days after the notice date of
an order. A taxpayer filed an
appeal to contest a 3/3/2023
order assessing taxes and
interest for property located in
Blue Earth County. The com-
missioner moved to dismiss
the appeal for lack of subject
matter jurisdiction because
the appeal was filed past the
maximum statutory window.

Minnesota Statute §271.06
allows a taxpayer to appeal
an order regarding “any tax,
fee, or assessment... including
the imposition of interest...”
Minn. Stat. §271.06, subd. 1.
“IW]ithin 60 days after the
notice date of an order of the
commissioner of revenue, the
appellant... shall serve a notice
of appeal upon the commis-
sioner and file the original,
with proof of such service,
with the Tax Court adminis-
trator....” Minn. Stat. §271.06,
subd. 2. The taxpayer filed and
was granted a 30-day exten-
sion. Though the parties agree
on the facts regarding the date
of the order, the taxpayer’s
filing of an extension, and the
date of the appeal, the tax-
payer argued that he did not
include weekends or holidays
in the calculation of the statu-
tory 90-day window. The court
applied Rule 6.01(a), find-
ing that the appeal was filed
outside the 90-day maximum
statutory window, and granted
the commissioner’s motion
to dismiss for lack of subject
matter jurisdiction. Abdalle v.
Commy. of Revenue, No. COR-

9598, 2023 WL 6134625
(Minn. TC 9/19/2023).

Petitions for redetermina-
tion and “person[s] outside
[of] United States.” The court
granted respondent’s motion
to dismiss for lack of jurisdic-
tion under section 6213(a).
Section 6213(a), “Time for
filing petition and restriction
on assessment,” lays out a
90-day filing period in which
a taxpayer may petition the
tax court for redetermination
of deficiencies. 26 U.S.C.A.
§6213. The statute allows an
extended 150-day period “if
the notice is addressed to a
person outside the United
States.”

The taxpayers in this case
filed their petition for redeter-
mination 148 days after a no-
tice of deficiency was mailed
to their California residence.
They did not dispute their
petition was filed outside the
normal 90-day period, but in-
stead “allege[d] their absence
from the United States during
part of the day... the notice
was mailed, entitled them to
the extended 150-day period.”
(Emphasis added.) Because its
jurisdiction is predicated “on a
valid notice of deficiency and
a timely filed petition,” the
court was faced with deciding
whether the 150-day period
applied under these facts. 26
U.S.C.A §6213, 7442 (West).

The court has previously
held that the 150-day period
applies “not only to persons
outside the United States ‘on
some settled business and
residential basis,” but also to
persons temporarily absent
from the country.” (quoting
Levy v. Comm'r of Internal
Revenue, 76 T.C. 228 (1981)).
However, the 150-day period
also requires the temporary
absence to have “result[ed] in
delayed receipt of the deficien-
cy notice.” See Levy at 231.

While the taxpayers provid-
ed evidence they were abroad
at the beginning of the day,
they returned to their Califor-
nia residence the evening the
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notice of deficiency was mailed.
The taxpayers were present

the day the notice was mailed.
Their absence from the country
on the morning of the mailing
did not delay their receipt of
the notice, and therefore the
court found it lacked jurisdic-
tion to hear the case as their
petition for redetermination
was not a “timely filed peti-
tion.” Evenhouse v. Comm’r of
Internal Revenue, T.C.M. (RIA)
2023-113 (T.C. 2023).

Tax lien priorities, refunds,
and “innocent spouse” relief
from joint liability. In a com-
plex innocent spouse case, the
court held that petitioner was
entitled to a refund for overpay-
ments of IRS lien payments.

In 2012, the petitioner
and her husband purchased a
home, which they held in joint
tenancy with right of survivor-
ship. Before the husband’s
untimely death in 2014, two
mortgages were taken out—the
WF mortgage in 2012, and the
FB mortgage in 2013. Notices
of deficiency and demands for
tax years 2012 and 2013 were
issued. In 2015, a notice of fed-
eral tax lien (NFTL) was filed
against the home. Finally, in
early 2015, petitioner requested
innocent spouse relief (ISR).

A final determination granting
ISR in part for tax year 2012
and in full for tax year 2013
was awarded in 2017. Overall,
the petitioner remained liable
only for $3,340 (plus interest)
of the previously determined
$123,200 deficiency.

Facing economic difficulties
following her husband’s untime-
ly death, the petitioner failed to
make payments on the mort-
gages, resulting in the home’s
entering foreclosure. Prior to a
foreclosure sale, the house was
sold in 20135, and the proceeds
were used to satisfy four obliga-
tions: (1) the closing costs, (2)
the WF mortgage, (3) the FB
mortgage, and (4) the tax liens.

In 2015, the tax liens on
the petitioner’s home were
paid from the 2015 home
sale proceeds. In 2017, it was

determined the petitioner was
eligible for ISR and within that
determination was a denial

of the petitioner’s refund for
overpayment. The petitioner
argued that she was entitled

to a refund. To be entitled to

a refund, howeyver, petitioner
had to establish that the funds
used to make the initial pay-
ment could be traceable to her
separate portion of the prop-
erty. See Ordlock v. Comm'r of
Internal Revenue, 126 T.C. No.
4 (U.S. Tax Ct., 2006).

At issue here: whether the
petitioner’s payment of the
2015 tax liens was traceable to
their separate property inter-
est in the home sale proceeds,
thus qualifying the petitioner
for a refund of the 2015 tax
liens following the determina-
tion for ISR.

Petitioners are entitled to
refunds only if there was an
overpayment, and only if that
overpayment was made with
funds that belonged to the
taxpayer. Thus, the court had
to determine if the portion of
the proceeds used to satisfy
the tax lien were funds that
belonged to the petitioner or
her late husband.

Ohio property law applied.
The court addressed satisfying
the liabilities that encumbered
the home and their respective
priorities. The first priority
determined by the court was
the closing costs of the sale.
Ohio courts have previously
held that priority is given to
the costs of sale when prop-
erty is subject to foreclosure.
Although this sale was not a
foreclosure sale, the court not
only found it analogous for
determining payment priority
because the house was being
foreclosed, but also found that
such a determination would
not affect its ultimate decision
in this case. The closing costs,
minimal in relation to the
totals of this proceeding, were
thus divided equally amongst
the petitioner and her late
husband’s respective one-half
interest in the proceeds.

In determining the next

priority, the court determined
whether the mortgages held
priority over the tax liens. Pur-
suant to Section 6323(h)(1),
which specifies conditions for
purposes of determining prior-
ity, the court found the mort-
gages held priority over the tax
liens. 26 U.S.C.A §6323(h)
(1). Since the WF mortgage
was first in time, it was given
after closing cost, followed by
the FB mortgage as the third
priority. The tax liens were
thus the lowest priority.

Further investigating the
WF mortgage, the court
determined the petitioner’s
husband was the primary
obligor of the mortgage, and
petitioner only had a surety
relationship between her
husband and the mortgagor.
Since the late husband was the
primary obligor, payment of
the WF mortgage was taken
entirely from petitioner’s late
husband’s one-half interest in
the proceeds.

Proceeding to the FB mort-
gage, the court determined the
petitioner was either equally
encumbered by the mortgage
with her late husband or only
residually encumbered with
her late husband. No strict
determination was necessary,
howeyver, as the husband’s re-
maining one-half interest was
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insufficient to fulfill even one
half of the FB mortgage. The
late husband’s one-half inter-
est was thus exhausted, and
the remaining FB mortgage
was paid by the petitioner.
Since the tax liens were the
last remaining encumbrance
on the proceeds, the liens
could only have been paid
from the petitioner’s one-half
interest in the proceeds. Given
that the petitioner requested
ISR prior to payment of
the tax liens, and the court
determined that the tax liens
were paid solely from the
petitioner’s one-half interest in
the home sale, the court deter-
mined that the payment of the
tax liens was an overpayment
by the petitioner. As the ISR
request reduced the petition-
er’s liability to $3,340 (plus
interest), the court concluded
the petitioner was entitled to
a refund of the tax liens less
the petitioner’s ISR liability.
O’Nan v. Comm’r of Internal
Revenue, T.C.M. (RIA) 2023-
117 (T.C. 2023).
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Torts & Insurance

Defamation; matters of
public concern. Plaintiff,

a private figure, filed suit
against defendant for defama-
tion after a post on defen-
dant’s Facebook page accused
plaintiff and two other dance
instructors from the Twin
Cities dance community of
varying degrees of sexual
assault. Plaintiff was one of
defendant’s dance teachers,
and the two previously had

a casual sexual relationship
that lasted for about a year.
The district court granted
defendant’s motion for sum-
mary judgment, finding that
defendant’s speech was true
and, alternatively, that her
speech involved a matter of
public concern and was not
made with actual malice. The
court of appeals reversed. It
held that the truth or fal-

sity of defendant’s statement
presented a genuine issue

of material fact. The court

of appeals further held, in a
divided opinion, that because
the dominant theme of defen-
dant’s post involved a matter
of private concern, plaintiff
was not required to prove
actual malice to recover pre-
sumed damages. The court of
appeals remanded the case to
the district court for further
proceedings.

The Minnesota Supreme
Court reversed in part and
remanded. The only issue on
appeal was whether or not
the post related to a matter of
public concern, as defendant
did not appeal the court of ap-
peals’ ruling that a genuine is-
sue of material fact existed as
to the statement’s falsity. On
this issue, the Court held that
to make this determination
in a particular case, courts
should consider the “total-
ity of the circumstances,”

including “the content, form,
and context of the speech.”
The Court noted that “as a
general proposition,” speech
relating to sexual assault is
a matter of public concern.
The Court went on to hold
that “[b]ecause the overall
thrust and dominant theme
of [defendant’s] post—based
on its content, form, and
context—involved a matter
of public concern, namely,
sexual assault in the context
of the #MeToo movement,”
it was entitled to constitu-
tional protection through the
actual malice standard. The
Court reasoned: “even though
[defendant] named, tagged,
and admonished three specific
instructors in her post, these
personal messages do not out-
weigh the dominant theme of
her speech—to discuss sexual
assault in the dance communi-
ty, a matter of public import.”
Because the Court deter-
mined it could not address the
issue of actual malice without
a determination of the truth
or falsity of the statement, the
Court remanded the case to
the district court for further
proceedings to determine the
veracity of defendant’s post
and, if the post is found to be
false, whether the making of
the post meets the constitu-
tional actual-malice standard.
Chief Justice Gildea filed
a dissenting opinion that was
joined by Justices Anderson
and Hudson. The dissent
embraced a narrower view of
what constituted matters of
public concern, emphasizing
matters related to self-govern-
ment, government officials,
and government performance.
Johnson v. Freborg, No. A21-
1531 (Minn. 9/20/2023).
https://mn.gov/law-library-
stat/archive/supct/2023/
OPA211531-092023.pdf
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We gladly accept announcements regarding current members of the MSBA. = szannsars.orG

Maslon LLP
has an-
nounced the
addition of
X two attor-

neys: Emilio Giuliani Ill, who joins the liti-
gation group, and Laura Trahms-Hagen,
who joins the corporate & securities group.

Jake Holdreith became
a fellow of the American
College of Trial Lawyers.
Holdreith is a partner at
Robins Kaplan, where he
is head of the health and life sciences
industry group and a member of the firm's
executive board.

» Debra M. Bulluck was
the inaugural recipient
of the Violence Free
Minnesota Alice O. Lynch
Inspire Award. This award
recognizes individuals who identify as
Black, Indigenous, or Person of Color
(BIPOC) who have exemplified resilience,
passion, and unwavering commitment to
creating a more equitable and just society.
Bulluck is a member of Moss & Barnett's
family law team.

Fredrikson announced

a new president and

leadership team. Melodie

Rose was named the firm's

first female president.
Kevin Goodno and Jamie Snelson
were appointed executive vice presidents.
Loan T. Huynh was elected to the board
of directors, the first lawyer of color
elected to the board.

Amber Lee joined Stoel
Rives as of counsel in

the energy development
group. Lee joins Stoel
Rives from Alias Energy
Consulting, where she served as president
and assisted clients with all aspects of
energy operations and regulations.

Mack A. Marrin joined
Arthur, Chapman,
Kettering, Smetak & Pikala,
PA. Marrin’s practice
< focuses on representing
clients in construction liability.

Greta Bjerkness was
named a shareholder at
LeVander, Gillen & Miller,
PA. She is a member of
the real estate, eminent
domain, and municipal practice groups.
Johnson

A‘ and Lauren

Johnson as district court judges in Minne-
sota’s First Judicial District. Adam Johnson,
the deputy county administrator for Rice
County, will be replacing Hon. Tim D.
Wermager in a seat chambered in Dakota
County. Lauren Johnson, an associate at-
torney with Melchert Hubert Sjodin, PLLP,
will be replacing Hon. Mark C. Vandelist
in a seat chambered in Scott County.

Gov. Walz
appointed
Adam

Matthew R.
Burton has
joined, and
Charles E.
Jones has
rejoined Moss & Barnett as shareholders
in its litigation and business law practice
areas.

Caleb Nigrin joined
Erickson, Zierke, Kuderer &
Madsen, PA as an associ-
ate attorney practicing in
the area of civil litigation.

Stephanie Laws and Katie Maechler
joined the International Association of
Defense Counsel, an invitation-only
global legal organization for attorneys
who represent corporate and insurance
interests. Laws and Maechler are both
partners at Maslon LLP.

NOVEMBER 2023

Kevin Kennedy announced the creation
of Kennedy Law Firm PC, a litigation firm
specializing in property insurance, liability
defense, subrogation, and mediation
services. Joining Kennedy at the firm are
attorneys Kerry Trapp and Amanda
Sperow. The firm is located in Woodbury.

In memoriam

HON. TERENCE M. DEMPSEY, age 91,
died on September 2, 2023. Dempsey
joined the Somsen & Dempsey law
office, where he practiced until 1992.
He worked as a public defender and
served as New Ulm city attorney

for 10 years. In 1978, Terry was
elected to the Minnesota House of
Representatives. He was re-elected six
times, eventually serving as minority
leader. In 1992, he was appointed

a district court judge for Watonwan
County by Gov. Arne Carlson.

FRANCIS J. RHEINBERGER, age

73, died September 17, 2023. He
graduated from Hamline School of
Law and practiced in Stillwater for
over 40 years and served on multiple
Washington County committees.

NICK ROY HAY, age 74, died
September 17, 2023. He attended law
school at the University of Minnesota.
Hay began his distinguished career

as an attorney at law specializing in
tax law and found a second calling in
life working as an CPA for Myslajek,
Spencer and Kemp

PATRICK MOORE, age 54, of East
Bethel, died on October 9, 2023.
After several years of international

tax accounting, he returned to law
practice by joining Clark A. Joslin Law
(eventually Joslin & Moore Law Office,
PA). He served on many nonprofit
boards and started his own nonprofit
organization, Silent Ability.
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ATTORNEY WANTED

ATTORNEY — WORKERS
COMPENSATION

Brown & Carlson, PA is a 27-attor-
ney, AV-rated, insurance defense
law firm in the St. Louis Park area
seeking to add a talented attorney
to our busy workers’ compensa-
tion practice. The ideal candidate
has at least one year of experience
practicing in workers compensa-
tion. We will also consider any
corollary experience, including but
not necessarily limited to: personal
injury, employment law, or medical
malpractice litigation, should you
consider applying the knowledge
from those practice areas to the
workers’ compensation arena and
are looking for a change.

Our growing firm provides a full
array of benefits and a great work-
ing environment, including flexible
remote work opportunities. Culture
is a key component to our work-
place, making us a Star Tribune
Top Workplace winner the past
seven years. A strong work ethic
and ability to thrive in a team-ori-
ented atmosphere are qualities we
seek. The position is a great op-
portunity for attorneys who wish
to develop strong, well-rounded
litigation and advocacy skills and
to grow a robust network of busi-
ness contacts. Our firm is dedicat-
ed to creating a collegial, diverse
workplace. We offer a competi-
tive compensation package and
seek partnership track candidates.
Please email resume and cover let-
ter to: Joseph Monson, JMonson@
brownandcarlson.com. Brown &
Carlson is an equal opportunity
employer. We do not discriminate
on the basis of race, color, reli-
gion, marital status, age, national
origin, ancestry, physical or men-

tal disability, medical condition,
pregnancy, genetic information,
gender, sexual orientation, gender
identity or expression, veteran sta-
tus, or any other status protected
under federal, state, or local law.

ENTREPRENEURIAL
BUSINESS ATTORNEY

Gurstel Law Firm, PC (“Gurstel”)
is looking for entrepreneurial busi-
ness attorneys looking for an alter-
native to a solo or big firm prac-
tice. Are you tired of administrative
hassles, internal politics, absurd
and stale billable hourly require-
ment expectations, and/or lack of
collaboration? If so, Gurstel is the
home for you. We value creative
thinkers, offer a generous draw
and revenue split on originations,
subsidized benefits including a
401k match, business develop-
ment assistance, sharing of firm cli-
ents and opportunities, and office
space (or support for your remote
work needs — should the beach be
your preferred office setting). Por-
table book of business required.
Please contact Creig Andreasen
at: Hourly@Gurstel.com for more
information.

LATERAL CORPORATE
ATTORNEY

Maslon LLP is seeking attorney
candidates with eight plus years of
general corporate experience to
join its corporate & securities prac-
tice group. The firm is open to add-
ing individual attorneys or small
groups of attorneys as it looks to
expand its reach. Successful candi-
dates are highly motivated with an
entrepreneurial spirit who are look-
ing to join a firm where they can
build a practice for the long-term.
Candidates must have significant
general corporate experience, in-
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cluding experience serving in the
outside general counsel role. For
more information, visit us at: www.
maslon.com. To apply, please
submit a resume and cover letter
to Angie Roell, Legal Talent Man-
ager, at: angie.roell@maslon.com.

LEGAL COMPLIANCE

As a member of Federated’s Com-
pliance and Government Relations
team, you will examine, research,
and interpret laws, rules, and regu-
lations regarding compliance is-
sues for all Federated Insurance
lines of business. Minimum Quali-
fications: Juris Doctor degree and
actively licensed to practice law
in the state of Minnesota. Mini-
mum of four years’ experience
as a licensed attorney. Apply at:
https://careers-federatedinsur-
ance.icims.com/jobs/4385/
legal-counsel---compliance/job

LITIGATION ATTORNEY

Small, growing litigation firm with
national personal injury defense
practice seeking a lawyer with 5 to
15 years' experience in personal
injury and/or ftrial work. Strong
writing, researching and interper-
sonal skills are necessary. Licen-
sure in other states is a plus. Please
send resume and/or direct inquires
to: eholmen@donnalaw.com.

ASSOCIATE GENERAL
COUNSEL/SR AGC

This Associate General Counsel/
Sr AGC position, under the gener-
al direction of the Fairview Health
Services Chief Legal Officer, is
an integral member of a highly
talented team. This role provides
knowledge and practical legal
advice for an integrated health-
care system on matters including,
but not limited to, federal and state

human resources issues, wage and
hour laws, workers' compensation,
unemployment and other state and
federal agency claims, labor rela-
tions, employee benefits, employ-
ment agreements, non-competes,
non-solicitation and policy related
issues, FMLA matters, employment
related litigation, grievances and
arbitrations and generally assists
the Human Resources Department
and the Chief Legal Officer.

Join a great team and make a dif-
ference!l We offer a generous ben-
efits package including medical,
dental, paid time off, retirement
options, tuition  reimbursement,
student loan repayment pro-
gram and more. Check out more
of our benefits information here:
https://careers.fairview.org/
jobs/ 11864 62lang=en-us. Provide
legal advice to senior manage-
ment, internal benefits, adminis-
tration team, and fiduciaries on
matters including but not limited to:
Qualified retirement plans, includ-
ing traditional pension, 403(b),
401(k), 457(b) and profit-sharing
plans. Executive Compensation
issues, including non-qualified de-
ferred compensation and equity
compensation programs. Health
and Welfare Plans, including fringe
benefits and payroll practices. Fi-
duciary compliance, plan gover-
nance and prohibited transactions.
Legal compliance (ERISA, IRC,
COBRA, ACA and HIPAA, etc.).
Advice in drafting and amending
plans, summary plan descriptions,
summary of material modifications
and participant communications.
Review and negotiate contracts
with service providers. Participate
in annual benefit plan audit pro-
cess. Manage litigation risks and
governmental (DOL, IRS, and
PBGC) filings and proceedings in-



volving benefits issues by oversee-
ing outside counsel. Support due
diligence, negotiation, and imple-
mentation of M&A transactions.
Juris Doctorate from an accredited
law school with a strong academic
record Admission to the Bar in state
of MN allowing ability to practice
in MN within six months of hire.
Minimum of four years recent and
relevant experience in the HR legal
area. Please email Theresa at: The-
resa.kopiecki@fairview.org.

TRUST AND ESTATE
PLANNING ASSOCIATE

Moss & Barnett, A Professional
Association, seeks a Wealth Pres-
ervation and Estate Planning Asso-
ciate. Opportunity to work with a
collaborative group having varied
practice focus. Consistent opportu-
nities for mentorship, client interac-
tion and supportive environment
to develop your own practice.
Preferred candidates will have
one tfo three years’ experience in
drafting sophisticated estate plan-
ning documents, tax planning, and
estate and trust administration.
Candidates should have superior
academic  qualifications, strong
research and writing skills and a
distinguished work record. Salary
commensurate with  experience
and qualifications. Position eligible
for participation in associate bonus
program. Interested candidates

should email cover letter, resume,
law school transcript and writing
sample to: Carin Del Fiacco, HR
Director, carin.delfiacco@law-
moss.com. Moss & Barnett is an
affirmative action/EEO employer.
No agencies please.

BUSINESS/NON-PROFIT
ATTORNEY

Henningson & Snoxell, Ltd., lo-
cated in the beautiful city of Maple
Grove, is looking for an experi-
enced full-time business law at-
torney. The right attorney will be
licensed to practice law in the state
of Minnesota, have five plus years
of related experience, and is pas-
sionate about providing advice
and counsel to clients on business
and corporate matters. Be a part
of our experienced team of dedi-
cated attorneys, educating and
guiding businesses, business own-
ers, and families in all aspects of
Business Law, including startups,
contracts, and business succes-
sion. High interest in employment
law issues, and/or non-profit law,
is highly desired. A book of busi-
ness and a referral network are
required. Founded in 1981 on the
principles of honesty and integ-
rity, Henningson & Snoxell, Ltd.'s
attorneys are dedicated to under-
standing the needs of our clients,
protecting their rights, and work-
ing with them to grow and expand

their businesses. Compensation
will consist of a base salary, with
commissions based on receipts.
Submit your cover letter, resume,
transcript, and references to: of-

ficemanager@hennsnoxlaw.com

ASSOCIATE LITIGATION
ATTORNEY

Bakke Norman, SC, with four of-
fices in northwestern Wisconsin,
seeks a litigation attorney to join
its busy litigation practice group.
We are seeking a candidate with
the desire to build a successful ca-
reer in a variety of litigation areas.
Ovur litigation team serves clients in
an assortment of areas including
business disputes, shareholder/
member disputes, financial litiga-
tion, high-profile criminal matters,
complex commercial litigation, real
estate issues and many more. We
are willing to explore both an ex-
perienced, lateral as well as a new
lawyer, looking to invest the time
and energy to become a top-notch
litigator. We seek a self-starter
who is committed to excellent cli-
ent service and a collaborative
work environment. Bakke Norman
offers comprehensive training led
by experienced litigators, opportu-
nities for immediate client contact,
a competitive salary, and benefits
package with a supportive and
inclusive work culture. Interested
candidates should send their re-

OPPORTUNITY MARKET A

sume fo” cgoepfert@bakkenor-
man.com. *Candidate may select
their “home” office to be either our
New Richmond or Eau Claire loca-

tion.

ASSISTANT PROFESSOR OF
BUSINESS LAW

Business Law, Assistant Professor
(AA25054) APPLICATION DEAD-
LINE: Review of applications will
begin on December 1, 2023, and
continue until the position has been
filled. POSITION: Tenure-Track
(Probationary*) The Department of
Accounting and Business Law in the
College of Business at Minnesota
State University, Mankato seeks
qualified applicants for a full-time
tenure-track business law faculty
position to teach undergraduate
and graduate level courses in Busi-
ness Law and related fields. A typi-
cal faculty workload responsibility
may include up to twenty-four (24)
credits of instruction per academic
year. The successful candidate
may need to teach in other areas
as assigned and qualified. May be
expected to develop and deliver
face-to-face, hybrid, and on-line
instruction at the Mankato campus,
online, and/or at the university’s
additional locations, as assigned.
The successful candidate will col-
laborate with colleagues in curricu-
lum design, instruction and evalua-
tion, conduct research productively

You be the Judge!

VOLUNTEERS NEEDED

The 2024 competitions will be held virtually
and in-person. We are seeking volunteers to
judge the regional competitions beginning in
January 2024. Each of the mock trials last
two to three hours and attorney volunteers
are assigned in pairs to judge. Volunteers
are also needed to coach teams.

high school

OCK

Minnesota State Bar
Association

» Learn more at: www.mnbar.org/mocktrial

Virtual
Judges
Training

Friday
December 8
3:00-4:30 pm

1.5 CLE credits applied for

To sign up or for more information contact: Kim Basting at kbasting@mnbars.org or 612-278-6306
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Fall
Events

REGISTER AT
WWW.MNBAR.ORG/
CLE-EVENTS

O

CELEBRATION
Join us for a reception to
celebrate the career of

former Chief Justice Gildea.

WEDNESDAY, NOV. 15

P

HAPPY HOUR
AND HEADSHOTS
Socialize with the Public
Law Section and get your
headshot taken for free!
THURSDAY, NOV. 16

\:#

YOGA FLOW
Beginner to advanced
yogis are all encouraged
to join this welcoming and
approachable class.
Free to members.
FRIDAY, DEC. 1
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and mentor students in research,
help create innovative strategies
for student recruitment, retention,
and completion, and may be ex-
pected to develop external grant
funding opportunities. All faculty
members are expected to engage
in scholarly or creative activity or
research, in continuing prepara-
tion and study, in contributing to
student growth and development,
and in providing service fo the uni-
versity and community (See Article
22 and Appendix G of the IFO
Master Agreement). The successful
candidate will be able to develop
and teach the undergraduate Le-
gal Environment of Business course
as well as upper-level undergradu-
ate and graduate courses in busi-
ness law or related fields. Current
upper-level undergraduate cours-
es include contracts, sales and
professional  responsibility; em-
ployment and labor law; technol-
ogy and intellectual property law;
environmental law; international
legal environment of business; ne-
gotiation and conflict resolution;
and legal aspects of banking and
finance. REQUIRED QUALIFICA-
TIONS: Doctorate or terminal de-
gree in Law (J.D.) (Conferred on
an official transcript at the time of
application). Demonstrated ability
to serve a diverse population and
apply an equity lens fo this position
including social justice and/or an-
ti-racism. AA/EOE and a member
of the Minnesota State Colleges
and Universities System. For com-
plete notice of vacancy and ap-
plication procedures, please visit:
https:/ /minnesotastate.peoplead-
min.com/postings/2485

ASSOCIATE ATTORNEY
LABOR AND EMPLOYMENT
The law firm of Flaherty & Hood,
P.A. located just steps away from
the Minnesota State Capitol in St.
Paul, seeks an associate attorney
to join its growing and diverse
labor and employment practice,
representing and advising a wide
array of Minnesota public em-
ployers. This position will have a
strong focus on labor relations and
employment compliance, along
with litigation. Education and a
demonstrated interest in  labor
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and employment law is required.
Some litigation experience is pre-
ferred. Minnesota bar admission
is required. Flaherty & Hood, P.A.
is a medium-sized firm that seeks
to set itself apart from other law
firms and provides a workplace
environment that embraces col-
laboration, inclusivity, leadership,
and growth. Flaherty & Hood, P.A.
offers competitive compensation
and health insurance benefits, as
well as a 401 (k), paid holidays off,
a generous paid fime off policy,
flexible and remote work arrange-
ments, professional development,
and data plan and health club
allowances. Apply today! Please
submit your resume by email to
Brandon Fitzsimmons, Sharehold-
er Atforney, at: bmfitzsimmons@
flaherty-hood.com. More informa-
tion about the firm is available at:
http:/ /www.flaherty-hood.com.
We are committed to modeling di-
versity and inclusion and maintain-
ing an inclusive environment with
equitable treatment for all.

ASSOCIATE ATTORNEY

(TWO PLUS YEARS)

Donohue McKenney is a small
practice law firm seeking an asso-
ciate attorney to assist a wide vari-
ety of personal and business clients
with a focus on business law, civil
litigation, and family law. Excellent
research and writing skills required.
Since 1994, we have provided ex-
cellent, cost effective, timely legal
services. Qualified candidates
must have a desire to learn and
grow into the firm. Salary commen-
surate with experience. Please re-
ply to: chad@dmlawltd.com. www.
dmlawltd.com

FOR SALE

BRAINERD LAW PRACTICE
FOR SALE

Retiring from my 43-year practice.
Will work with buyer for at least
one year. Great rented furnished
office space. Estate planning, pro-
bate, real estate. Contact: jim@
nelslaw.net.

PROFESSIONAL
SERVICES

POWERHOUSE MEDIATION
Certified Family RULE 114 Training
(Nov 2023) - qualifies you for in-
clusion on the NEW

Supreme Court rosters. SENE/
FENE/MSC and Arbitration; Reg-
ister at: www.powerhousemedia-
tion.com.

MEDIATION TRAINING
Qualify for the Supreme Court Ros-
ter. Earn 30 or 40 CLE's. Highly
rated course. St. Paul 612-824-
8988.  transformativemediation.
com.

REAL ESTATE EXPERT
WITNESS

Agent standards of care, fiducia-
ry duties, disclosure, damages/
lost profit analysis, forensic case
analysis, and zoning/land-use is-
sues. Analysis and distillation of
complex real estate matters. Excel-
lent credentials and experience.
drtommusil@gmail.com 612-207-
7895.

ATTORNEY COACH /
CONSULTANT

Attorney coach / consultant Roy
S. Ginsburg provides marketing,
practice management and stra-
tegic / succession planning ser-
vices to individual lawyers and
firms. www.royginsburg.com, roy@
royginsburg.com, 612-812-4500.

PLACE AN AD
Ads should be submitted online at:
www.mnbar.org/classifieds.

MSBA Members: $1.50 per word
Non-Members: $2.25 per word
($30 minimum charge)

Ads are posted online for
30 days and printed in the
next available issue.
For details call the MSBA
at: 612-333-1183.
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Law firm health plans are here. MSBA is excited to
offer their members’ law firms access to flexible health LEARN MORE

care options, including: —1 VISIT

> - Customized plans with flexible product offerings -
" - 7 plan designs and 8 provider networks NiSBAheskhplans.com
- Competitive premiums
» One-stop plan administration | CALL:
- Simple web-based solution " 888-264-9189

Firms employing at least two full-time individuals (not from the
same family) are eligible for these advantages.

Program Serviced by Mercer Health & Benefits Administration LLC @ MEd ICa

AR Insurance License #100102691 « CA Insurance License #0G39709
In CA d/b/a Mercer Health & Benefits Insurance Services LLC
102829 Copyraght z-.l.»!.ﬂ Mercer LLC. All rights reserved.
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NICOLET LAW

ACCIDENT & INJURY LAWYERS

We have been accepting injury case referrals and co-counseling
with other Minnesota attorneys for over a decade. We take pride in
delivering life-changing results while providing an excellent client
experience. Refer your clients, friends, and family with confidence.

NICOLET LAW

ACCIDENT & INJURY LAWYERS

TO LEARN MORE, VisIT NICOLETLAW.COM/REFERRALS oRr GIVE US A caLL AT 1-855-NMICOLET

"Fewe sharing amangements whene aliowed per the rules of professional conduct


https://nicoletlaw.com/

