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Final approval for Center for the Study of

Black Life and the Law
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FBLACK

LIFE & THE LAW

BY TOM WEBER

he Center for the Study of Black Life and the Law
gained faculty approval in October, officially making
it the newest center at Mitchell Hamline School of Law.

Founding Director T. Anansi Wilson has been developing the
center since 2020 and convening lectures, academic symposia,
and community events in furtherance of its mission—to be a
national repository for both theory and policy on how laws
and legislative proposals affect Black life.

A symposium earlier this year featured experts from South
Africa and across the United States, and the events have
included noted scholars, including New York Times best-
selling author and Princeton Professor Imani Perry.

The center will also offer curriculum to both Mitchell
Hamline students and the wider community; host speakers
and events; and be a gathering place for community members
and artists. A gala celebrating the official launch of the center
is being planned for February 2023.

“This center is unquestionably unique, if not historic,
among law schools,” said Wilson, an associate professor at
Mitchell Hamline. “We’ll be the first—but hopefully not the
only—center specifically focused on the study of Black life
and the law.

“If you look across the country, you’ll see a racial justice
center here, a social justice center there, a race law and sexual-
ity center here. But nothing audacious enough to be specific

MITCHEEEHAM
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about the needs of Black folk. About the lives of Black folk.
About the deaths and striving of Black folk.”

“Our goal is to create a focus on the Black light that under-
girds black letter law to make this world—make this commu-
nity—a bit more habitable for the Black folks that live here and
for those who love us,” said Wilson, who joined the Mitchell
Hamline faculty in the summer of 2021 after earning their
Ph.D. from the University of Texas at Austin. They previously
taught at the University of California at Hastings College of
Law, The Center for Racial and Economic Justice, and Middle
Tennessee State University and have delivered lectures at
Harvard and Berkeley law schools.

The Center for the Study of Black Life and the Law is the
seventh center and institute at Mitchell Hamline, joining the
Center for Law and Business; the Dispute Resolution Institute;
Health Law Institute; Institute to Transform Child Protection;
the Intellectual Property Institute; and the Native American
Law and Sovereignty Institute.

AVE THE DATE

ter for the Study of Black Life and the Law Gala
ursday, Feb. 2, 2023

MITCHELLHAMLINE.EDU/BB
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A PRESIDENT’S PAGE

‘TIS THE SEASON OFf GIVING

BY PAUL D. PETERSON

PAUL PETERSON

represents families

in personal injury
and wrongful death
cases. His office is
in Woodbury and
he is licensed in
both Minnesota and
Wisconsin. He is

the proud papa of
four above-average
children and one
outstanding dog.

s [ write we are on the eve of the holi-

day season, and this will be reaching

you before the end of 2022. I don’t

know about you, but this is always an
interesting time of year for me. It is a time when
I try to focus more than usual on all I am grateful
for in my life. It is the time for a solo/small firm
business owner to go through the necessary steps
to close out one business year and begin another.
It’s also a time of year when I try to review the
contributions I've been able to make toward chari-
table causes and see what more I can do before
the end of the calendar year.

In the coming months I will be sharing with
you more of my thoughts on leadership and how
we in the MSBA have people throughout the
organization who are leading every day. One thing
I am grateful for as president is my opportunity
to see the broad spectrum of work and giving by
our members. I consider all our members to be
leaders. I consider all our members ambassadors
for our profession and for our organization. In
the coming months we are going to speak frankly
about our organization, its goals, its membership,
and all of you, our leaders/ambassadors. Today,
however, I want to focus on one aspect of giving
that our state, county, and district bar associations
and foundations do every year: giving based on
monetary donations by our individual members.

One of the leaders in my community growing
up was my mother, Patte Peterson. It was an
honor and inspiration to watch her undertake
myriad volunteer activities. Her experience ran
the gamut from chairing boards and foundations
to volunteering for one-on-one counseling with
teens and young adults in need. We are all familiar
with fables and stories that demonstrate how
a small contribution by an individual can have

GREAT WAYS TO SUPPORT LEGAL AID (AND HOW TO GET IN TOUCH)

a remarkable impact on the person they help.
I remember in particular the story of the child
tossing starfish back into the sea after a storm
had washed them ashore. When an observer
commented that there was no way to save all
the starfish, so why make the effort, the child
responded wisely that her actions made all the
difference in the world to every starfish she
returned. My mentors in giving, including my
mother, taught me by their actions how true this
parable is.

As you know, our profession is now tracking
the amount of giving lawyers and judges do every
year both through pro bono legal activity and
monetary contributions to organizations serving
the legal needs of under-served populations. If
everyone were to contribute just a little, the overall
impact would be remarkable.

If you are reading this, I'm asking you to act.
Take a few moments and give a small amount to
one or more of these organizations we’ve identi-
fied. We have approximately 14,000 members. If
each member contributed just $10-$25 before the
end of the year, hundreds of thousands of dol-
lars would be raised. If everyone gave $100, our
contributions would be in the millions. If we can
all commit to acting, right now, within that small
range, it will be amazing what we can achieve. It
will also be consistent with what I know is a great
culture of giving on the part of our members, our
leaders, our ambassadors. When we all report our
contributions as a profession, we will have data
on the positive contributions our members make
every day, every year. Please take a moment, act,
and let’s see what remarkable good we can achieve
together. Let’s end 2022 with our whole organiza-
tion making small but significant contributions.

I wish you all a wonderful holiday season! A

Minnesota State Bar Foundation,
Hennepin County Bar Foundation,

www.centralmnlegal.org/ways-to-help

Ramsey County Bar Foundation:

Contact Erikka Ryan (eryan@mnbars.org)

(LASNEM): lasnem.org

Anishinabe Legal Services (ALS):

alslegal.org/donate.html

Legal Service of Northwest Minnesota

(LSNM): isnmlaw.org/donate
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Central Minnesota Legal Services (CMLS):

Legal Aid Service of Northeast Minnesota

Mid-Minnesota Legal Aid (MMLA):
mylegalaid.org

Southern Minnesota Regional Legal
Services (SMRLS): smris.org/donate

For a more complete list of Minnesota
legal aid organizations, you can also visit
bit.ly/3AgKXtL (case-sensitive).
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We take your referrals very seriously.
Ourselves not so much.

| am so glad the
entire team is back
in the office.

It is our goal to provide your
clients with the best representation
and to maximize your fees.

Back in the
office?
Uh-oh, I'd better
buy a suit!

Our attoneys are experienced in
IMVA, wrongful death, aviation law,
medical malpractice, product
liability, foodborne illness and
Legionnaires” disease.

SIEGEL |PITEAM
BRILL PA | MAXIMUM

ATTORNEYS AT LAW | RESULTS John Pornik'is
thinking, thinking...
(612) 337-6100 always thinking!

johndornik @ siegelbrill.com

siegelbrill.com

2021 — LEGALETHICS IN A CHANGED WORLD  innesora

The 12th edition of Minnesota Legal Ethics features broad discussions _ LEGA_I_- ETH!CS
of the legal ethics issues raised by the weighty issues of the day. T

* Analyzes current crisis in Minnesota’s professional * New Rules: Changes related to communications
responsibility system, extremely large contingent with clients with language barriers or non-cognitive
fees, OLPR's response to public defender strike, disabilities (rules 1.1 and 1.4), rule changes for
and position on escrow funds and flat fees in 7.1-1.5 effective July 1, 2022.

relation to trust accounts.
» The 12th edition also provides customary updates

* U.S. District Court, District of Minnesota: in applications of the Rules of Professional
Withdrawal of counsel in the absence of Conduct—in discipline and other case law, in
substitute counsel for “good cause.” ethics opinions and articles, and in proposed rule 2 An ebook
changes, all with a focus on Minnesota law. published by

the MSBA
written by
William J. Wernz

Free download available at: www.mnbar.org/ebooks



https://siegelbrill.com
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A MSBA in ACTION

Seeking private and
in-house attorneys for
Pro Bono Council

he MSBA’s Pro Bono Council works
I collaboratively to advance pro bono
engagement within the private bar by
developing solutions to ensure that all people,
and particularly people with lower incomes
or limited access to legal assistance, have the
legal help they need.

Made up of attorneys and pro bono profes-
sionals from legal aid, government, and the
private bar, the council is committed to a diver-
sity of perspectives—which it deems essential to
lasting and effective solutions to growing pro
bono in Minnesota. The council is currently
seeking several members from the ranks of pri-
vate practice or in-house counsel, and at least
one attorney from greater Minnesota.

The Pro Bono Council meets five times
per year via Zoom, with additional meetings
for workgroups and events as necessary. Past
initiatives include annual Pro Bono Week
programming, pro bono recognition efforts,
advancing partnerships with legal aid, and
statewide pro bono policy advocacy.

If you are interested in joining or learning
more about the Council, please reach out
to MSBA Access to Justice Director Katy
Drahos (kdrahos @mnbars.org). A

Minnesota State Bar Association

Certified A Specialist

Upcoming exams

The MSBA'’s Certification Program will be
offering four certification exams in 2023.

* Real Property Law: April 29, 2023

¢ Criminal Law: Spring 2023

¢ Civil Trial Law: Spring 2023

¢ Labor & Employment Law: Fall 2023

MSBA Certified Legal Specialists stand out.
The certified specialist designation is one
way the public can identify those attorneys
who have demonstrated proficiency in their
specialty area and find an attorney whose
qualifications match their legal needs. Any
questions regarding certification can be
directed to Kari White (kwhite@mnbars.org
or 612-278-6318). A
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Reminder:
START COMPILING
YOUR PRO BONO HOURS!

‘ ” r ith the end of the calendar year approaching, it’s time to tally up your

pro bono hours for the year so you are ready for two things: North
Star Lawyer certification and lawyer registration pro bono reporting.

As when you completed your lawyer registration in 2022, next year’s registra-
tion will again ask how many hours of pro bono you completed in this calendar
year. If you skipped that question last year, you got a free pass, but not so in
2023. All attorneys will be required to answer the question to renew their law
licenses. If you are already gathering your hours for registration, why not also
send them to us for the North Star Lawyer program?

North Star certification opens on December 12 for the 2022 calendar year
and remains open until mid-March. MSBA members who have completed at
least 50 hours of pro bono work can visit www.mnbar.org/Northstar to enter
their pro bono hours—and thereby join an amazing group of lawyers dedicated
to improving access to justice in our community. More than just providing indi-
vidual recognition, it shows that pro bono is highly valued in our state.

If you fell short of the North Star minimum this year, we’re happy to help you
up your game for next year. Visit www. projusticemn.org for a full listing of pro
bono opportunities, or email us at kdrahos @mnbars.org. A

Pro bono spotlight
CATHERINE
AHLIN-HALVERSON

( j atherine Ahlin-Halverson currently
works for Maslon LLP as part of
their Public Interest Council, but

her resume also includes organizations like

Advocates for Human Rights, UPLIFT

Legal Institute for Teens, the ACLU of Minnesota, the ABA Death Penalty

Representation Project, the Volunteer Lawyers Network, and the Children’s Law

Center of Minnesota. Her pro bono work for the last several years has involved

representing asylum seekers with Advocates for Human Rights.

“Pro bono and access to justice work is important because it is the right thing
to do,” she notes. “We have many neighbors in our community who cannot find
a lawyer when they need one, and proceeding without one can be devastating.”

And it’s not just her clients who have benefited from her volunteer work—her
pro bono work has included highlights in her own career. “One of my favorite
career moments was helping a former asylum client obtain his green card,” she
recalls. “I met this client shortly after he had fled his home country because
of severe persecution by his own community and government [because] of his
sexuality. Walking with him through those difficult years when he was living in
limbo and having to build a new life in the United States to now, when he has an
established home, job, and community, has been incredibly rewarding.”

Ahlin-Halverson hopes to inspire the rest of the legal community to make pro
bono work a part of their journey. “Pro bono work is accessible wherever you
work and whatever your expertise,” she says. “It is a privilege to walk alongside
a person going through difficult challenges and support them through that
journey. It also makes our system better—if we do not take on this work, that
person might otherwise go unrepresented.”

To learn more about how you can get involved in pro bono opportunities,
please visit www. projusticemn.org and begin your volunteer journey today. A
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A PROFESSIONAL RESPONSIBILITY

MORE ON THE ABA

COMMENTS
Comments are due by
December 30, 2022, and

must be filed electroni-
cally in Supreme Court
File No. ADM10-8042.

CONSULTATION REPORT

BY SUSAN HUMISTON

SUSAN HUMISTON
is the director
of the Office of

Lawyers Professional

Responsibility and
Client Security
Board. Prior to her
appointment, Susan
worked in-house at
a publicly traded
company, and in
private practice as a
litigation attorney.
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he November professional responsibility

column (“ABA issues consultation report

on Minnesota’s discipline system”) pro-

vided an introduction to the September
2022 ABA consultation report on Minnesota’s
lawyer discipline system. In addition to a general
overview, the column focused briefly on three
recommendations (Nos. 19, 21, and 23), and the
potential impact that adopting these recommen-
dations would have on the current private versus
public discipline distinction. Because there are
several additional recommendations, I thought it
beneficial to continue to explore the consultation
report. For this column, my focus is on recommen-
dations that require additional resources or change
responsibility for tasks currently performed within
the discipline system to other organizations.

Funding

As a refresher, Minnesota’s attorney discipline
system is funded by your annual registration fees.
Of the $263 annual registration fee you pay as an
active lawyer, $128 is allocated to attorney disci-
pline. The Minnesota Supreme Court has worked
hard over the years to keep the annual registration
fee largely steady. As a result, Minnesota com-
pares quite favorably to annual registration fees
paid in other jurisdictions generally.

For example, Tennessee has a similar lawyer
population and is a voluntary bar state like Min-
nesota (meaning that lawyers need not be members
of the state bar association as part of licensure). In
Tennessee, the annual registration fee is $570 and
$140 is dedicated to attorney discipline. Colorado
is also a voluntary bar jurisdiction, with an annual
registration fee of $325; it is unknown what portion
of that amount is dedicated to discipline because
Colorado combines all regulatory responsibilities
under one umbrella. lowa’s annual registration
fee is $270, very comparable to Minnesota, but
$200 of that fee is allocated to attorney discipline.
Wisconsin is a mandatory bar state, so the trade as-
sociation bar performs the lawyer regulation tasks.
Wisconsin’s annual lawyer registration fee is $504,
of which $150 is allocated to attorney discipline.
Of the 18 voluntary bar associations, Minnesota
ranks 10th in terms of its annual required fee. Of
23 jurisdictions that report funds earmarked for
discipline, Minnesota ranks 14th.

Our office also does a lot for that $128 per
active lawyer. In addition to investigating and
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prosecuting ethics complaints (the majority of
our workload), the Office has several additional
responsibilities. For example, staff attorneys
frequently speak at ethics CLEs. We staff an ethics
hotline that answers approximately 2,000 calls
annually. We administer a large probation depart-
ment. We train, support, and review the work of
the district ethics committees (which provide
tremendous assistance to the Office in the inves-
tigation of cases). We administer the Professional
Firms Act’s annual and first reports, a required
annual compliance task for every entity organized
in Minnesota for the provision of legal services on
a for-profit basis.

We provide administrative and investigative
support to the Client Security Board. We obtain
and collect on discipline judgments. We act as
trustee, when appointed, over client files and trust
accounts if a lawyer dies, abandons their practice,
or through disability becomes unable to return
client files and close their client trust account. We
respond to written requests for disciplinary history
and track legal employment of suspended and dis-
barred lawyers. We provide administrative support
to the Lawyers Professional Responsibility Board.
We administer the discipline expunction rules.

We administer a trust account overdraft program
and provide guidance to lawyers regarding use of
and compliance for their trust account. Finally, we
administratively handle attorney resignations, rein-
statements by affidavit, and conduct reinstatement
investigations and hearings. Given the breadth of
work performed by this Office, the annual fee paid
by lawyers in Minnesota as part of a self-regulating
profession is a very good value.

Recommendations

The ABA generally recommends against
discipline offices providing ethics advice.* The
primary reasons for that recommendation are the
significant time commitment required and the risk
of the OLPR attorney who provided the advice
being a witness in a later discipline or other pro-
ceeding. Because Minnesota has a long-standing
tradition of providing ethics advice, the ABA did
not recommend elimination of this service but
encouraged the Court to take this staffing com-
mitment into consideration in setting goals for
case processing, and also recommended the Court
explore whether the bar association could take on
this task (recommendation 2(B)).



This is one area in which you may wish to provide comment
to the Court during the comment period. Is this a valuable
service? Do you believe attorneys in the OLPR should provide
this service? What is its value to you? Would you support an in-
crease in attorney registration fees if needed to keep this service
available, or do you wish to keep it but not at additional cost?

The ABA also recommended additional investments in
resources. Specifically, the ABA recommended the Lawyers
Professional Responsibility Board (and a new Administrative
Oversight Committee) have a staff person, and that referees
be provided with additional staff assistance (recommendation
4). Right now, the OLPR provides staff support for the Board,
and the Court’s commissioner’s office provides some clerical
assistance to referees. The ABA recommended the OLPR
hire an additional investigator and noted that it may need an
additional paralegal to support case-processing objectives
(recommendation 5).

The ABA recommended that the Court invest in additional
technology tools for use in the discipline system, including
enhancements to our database management system, document
production tools, and forensic auditor tools, to name a few
(recommendation 6). The ABA recommended the creation of
a lawyer discipline decision database that is searchable, which
would require resources to create and maintain (recommenda-
tion 7). The ABA recommended that the OLPR and the Board
maintain separate websites, which would require additional
resources to create and keep up to date (recommendation 9).
The ABA recommended that paid court-appointed referees
instead of board volunteers conduct reinstatement hearings
(recommendation 13), a recommendation that will increase
expenses for referees.

These are great ideas, worth exploring to understand the
cost and likely return on investment that the additional alloca-
tions would provide. What are your thoughts on these various
recommended additional investments? Before you say “none,”
because you want to keep the annual registration fee low, please
work with me for a minute. What would you like to see the
Court prioritize if they were going to provide some additional
resources or look to reallocate existing resources? Can we also
agree that doing more with the same resources is not in the best
interest of a sustainable and optimized system?

PROFESSIONAL RESPONSIBILITY A

The ABA also recommended that the Court consider hav-
ing the Office do less in another area, such as taking on fewer
trusteeships (recommendation 17). As the report indicates, this
function can be quite time-consuming. Is there another entity
that could take on this role? Is it important that the Office per-
form this function if another entity is unable to do so?

One additional area that requires exploration is who will
create practice management programs if they are to be used as
part of a disciplinary diversion program (which, as I noted last
month, is a central recommendation (recommendation 19)).
The ABA report specifically provides that “[t]he organized
bar’s active role in this process via programming to which the
lawyer can be referred is vital to the success of the diversion
process.” (Report at 74.) If others are unable to step forward
to create the programming necessary to support the diverted
lawyer, and the creation of a diversion program is a priority,
does the OLPR have sufficient resources to undertake this
task? Where in the list of resource priorities should this fall, in
your estimation? Budgets are in part statements of values. How
would you weigh in?

Conclusion

As I stated last month, we have a solid system that
can always be improved, including—potentially—in some
fundamental ways if we think the changes are in the best
interest of Minnesota. At its center, a lot of the ABA
consultation report focuses on re-examining the policy choices
reflected in current resource allocations, including suggestions
on where the Court may wish to invest further to optimize the
system. The questions presented are important.

I hope those of you with an interest in the subject have had
an opportunity to read the report or at least review the recom-
mendations. If you have comments, I would love to hear them,
as would the Court, through your participation in the public
comment period. Comments are due by December 30, 2022,
and must be filed electronically in Supreme Court File No.
ADM10-8042. A

* ABA Model Rules for Lawyer Disciplinary Enforcement 4(C) provides “Advisory
Opinions Prohibited. Disciplinary counsel shall not render advisory opinions, either

orally or in writing.”

high school

OCK

Minnesota State Bar
Association

Training

applied for

Virtual Judges

Friday, Dec. 9
3:00-4:30 pm

1.5 CLE credits

You be the Judge!

VOLUNTEERS NEEDED

The 2023 competitions will be held virtually
and in-person. We are seeking volunteers to
judge the regional competitions beginning
in January 2023. Each of the mock trials last
two to three hours and attorney volunteers
are assigned in pairs to judge. Volunteers
are also needed to coach teams.

» Learn more at: www.mnbar.org/mocktrial

To sign up or for more information contact: Kim Basting at kbasting@mnbars.org or 612-278-6306
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A LAW + TECHNOLOGY

RANSOMWARE and counteracting

the interconnected risks of the loT

BY MARK LANTERMAN

MARK LANTERMAN
is CTO of Computer
Forensic Services. A

former member of the
U.S. Secret Service
Electronic Crimes
Taskforce, Mark has
28 years of security/
forensic experience
and has testified in over
2,000 matters. He is
a member of the MN
Lawyers Professional
Responsibility Board.

= mlanterman@compforensics.com

his past fall, Crystal Valley, a farming
co-op in southern Minnesota, was
targeted by a ransomware attack that
left its employees using paper tickets
to take orders.! The attack was one of many this
year that have targeted critical infrastructure, with
the agriculture sector being particularly at risk.
Legacy technologies, apathetic leadership, and a
lack of cybersecurity training and best practices
can create a perfect storm. In fact, the FBI issued
a warning this past spring, urging the agriculture
sector to be aware of ransomware groups timing
their attacks for maximum gain: “ransomware
actors may be more likely to attack agricultural
cooperatives during critical planting and harvest
seasons, disrupting operations, causing financial
loss, and negatively impacting the food supply
chain.”? Nevertheless, the agriculture sector is
not unique in its heightened risk for ransomware,
as attacks against critical infrastructure and
organizations have continued to cause damage
across the nation.
In all sectors, utilizing the internet of things
(IoT) is a business requirement. Yet despite
its ubiquitous nature, IoT cybersecurity is not
always regarded as a top priority. Outside of
organizations and companies, the average
consumer often encounters roadblocks to both
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controlling how their personal information is
protected and being assured of the basic security
of their devices. Notifications are received in the
mail when our private information has been part
of a breach, we hear about largescale cyberattacks
in the news, and there’s the hope that the devices
we purchase are as secure as possible. For
organizations and individuals alike, it requires
diligence to keep up with best practices and stay
aware of current threats—but even the best of
efforts do not create a perfect security posture
when managing IoT devices.

To begin moving toward standardization and
improved transparency for consumers, the White
House has recently provided details on a new
labeling initiative it expects to roll out in the
spring of 2023, noting that “A labeling program
to secure such devices would provide American
consumers with the peace of mind that the
technology being brought into their homes is safe,
and incentivize manufacturers to meet higher
cybersecurity standards and retailers to market
secure devices.”

According to the White House, “Government
and industry leaders discussed the importance
of a trusted program to increase security across
consumer devices that connect to the Internet by
equipping devices with easily recognized labels to
help consumers make more informed cybersecuri-
ty choices (e.g., an ‘EnergyStar’ for cyber). These
conversations build on the foundational work that
has been pioneered by the private sector and the
National Institute of Standards and Technology
(NIST).”? Creating a labeling system standardizes
basic cybersecurity needs and streamlines the buy-
ing process for consumers, recognizing security as
a basic necessity.

The program further signifies a growing
emphasis on information-sharing and cooperation
between the private and public sectors and serves
as an actionable step toward implementing the
Biden administration’s goals for cybersecurity
on a national level—one goal being to combat the
types of ransomware campaigns that target critical
infrastructure internationally.

In October, The International Counter Ran-
somware Initiative (CRI) met in Washington, DC
to reestablish its commitment to counteracting the
worldwide threat of ransomware. Quoting again
from a White House release: “CRI members are



committed to taking action, in line with national law
and policy, to disrupt and degrade the ransomware
ecosystem and hold accountable criminal ransom-
ware actors based on our collective knowledge,
expertise, authorities, and capabilities.” This initia-
tive is tasked with better understanding the tactics of
cybercriminals, and the circumstances that allow for
their successful attack campaigns. From enforcing
laws against financial crimes and holding cybercrimi-
nals accountable to organizing effective collaboration
between nations, the members have adopted a global
perspective on reducing the impact of ransomware.
As ransomware campaigns and the risks to
critical infrastructure and organizations proliferate,
it is encouraging to see that the objectives set forth
in President Biden’s 2021 Executive Order® are
beginning to materialize. President Biden recently
reiterated the importance of reaching these goals
at the beginning of Critical Infrastructure Security
and Resilience Month: “cyberattacks... have ripple
effects, threatening global stability and disrupting
supply chains everywhere.”® Improving the security
postures of government agencies, creating a labeling
system to prioritize cybersecurity in technology,
and launching international efforts to combat the
growing dangers of ransomware are all positive signs.
Within our own organizations, security is everyone’s
responsibility. Given the far-reaching potential for
damage caused by cyberattacks, such as supply chain
disruptions and dire business continuity problems,
the same can be said on a national and even global
scale. Cybersecurity measures are still sometimes
seen as “optional,” especially when convenience
is impacted. The human element of security, from
strong leadership to the proper management of
legacy technologies, is a critical component of
mitigating risk. A
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BY JUSTICE G. BARRY ANDERSON AND JEVON BINDMAN

Imost 50 years ago, Chief Justice

of the United States Warren Burger

rang the alarm bell regarding the

“quality of advocacy in our courts.”!

He argued that the increasing com-
plexities of the legal system required increased
specialization, and in particular he called for a
specialized unit of trial practitioners.? Chief Justice
Burger envisioned a “system whereby students or
new graduates who have selected, even tentatively,
specialization in trial work can learn its essence un-
der the tutelage of experts, not by trial and error
at clients’ expense.”® In other words, he believed a
lawyer could become a subject matter expert or a
trial expert, but not both.

Chief Justice Burger may have foreseen the dra-
matic shift toward specialization in American legal
work over the past two generations, but it has oc-
curred in nearly every legal field except trial prac-
tice. And what he may not have foreseen was the
equally dramatic decline of trial work in general.
As a result, civil litigators are siloed into discrete
practice areas, yet are all expected to simultane-
ously master the skills of presenting their cases to
factfinders at trial, despite having little opportunity
to develop those skills.

Rather than complain about declining civil trial
work or point to some earlier, more propitious time,
this article recognizes the current legal landscape
and discusses how attorneys can develop trial skills
in an increasingly specialized world. Contrary to
Chief Justice Burger, in a legal landscape of ultra-
specialization coupled with scarcity of trial oppor-
tunities, it may well be the generalists who hold the
key to unlocking essential trial skills. The authors
approach this topic from two different perspec-
tives. One author maintained a general practice for
20 years predominantly in greater Minnesota—with
civil trial experience in personal injury, insurance,
contract, and mechanic’s lien litigation and was
certified by the MSBA as a civil trial specialist in
the early days of that program—followed by almost
25 years as an appellate court judge hearing cases
from across the legal spectrum. The other author
practices general commercial litigation with areas
of emphasis in construction, insurance coverage,
and appeals, and has participated in three jury
trials in his seven years of practice. His perspec-
tive is looking forward to the coming decades and
learning how to develop trial skills that attorneys
in prior generations would have routinely acquired.

Attorney specialization: More than a trend?
In a 1984 opinion that disciplined an attor-
ney for (among other things) refusing to handle a

criminal matter, the U.S. Court of Appeals for the
Eighth Circuit stated that any civil attorney should
be capable of conducting a criminal trial, stating
that “it is no more difficult to conduct a criminal
trial than it is to conduct an intricate 10b-5 securi-
ties case or a complicated products-liability case.”
This position would be unthinkable today—special-
ization has resulted in a clear demarcation between
criminal and civil practitioners that is virtually un-
crossable.

Even within the realm of civil law, an attorney is
no longer a “litigator”; instead, she practices “con-
struction law,” “employment law,” or “products li-
ability,” or perhaps subspecialties such as “OSHA
compliance,” “noncompete and trade secrets,” and
“medical devices.” The trend toward specializa-
tion is nothing new—Justice Byron White noted
more than 40 years ago the “gradual change in the
character of law practice from a generalist skill to
an increasingly specialized one,” resulting in the
“emergence of lawyers regarded and operating as...
specialists... equipped to cope with problems that
transcend jurisdictional boundaries and the legal
competence of local generalists.” Countless ar-
ticles in this and other publications have lamented
the demise of the generalist attorney for years and
have cited the following reasons (among many oth-
ers) for this trend:

e Proliferation of law: Codified and common
law have seen exponential expansions in the past
generation, and the resulting body of law is simply
too broad for any one attorney to master.

e In-house counsel: Nearly all large (and many
midsized) businesses now have in-house legal de-
partments that serve as generalists for the compa-
ny. Outside counsel are hired to handle particular
problems rather than furnish considered judgment
and advice on a broad array of issues.

* Rise of mega-firms and boutiques: Mergers have
resulted in mega-firms that boast hundreds of at-
torneys working in every conceivable practice area
and thus have little need for generalists. As a result,
small and mid-sized firms have trended toward fo-
cusing on niche practices to remain competitive.

There is little doubt that specialization brings
tangible benefits to both the attorney and the cli-
ent. Specialization encourages attorneys to learn
an area of law in great depth and to stay up to date
with new developments, thus creating greater com-
petence in the bar in general (and perhaps justify-
ing higher billing rates). And clients are more able
to choose an attorney with significant experience
in the applicable industry. This results in less time
spent “boning up” on a subject matter and higher
quality legal services overall.®
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Trial: The generalist’s final frontier?

There is one major feature of civil litigation, how-
ever, that still benefits from a generalist perspec-
tive. The jury trial is the great equalizer—in theory,
it allows each of us to be evaluated by our peers and
treated equally irrespective of background or other
characteristics. A jury trial is also an equalizer of
sorts for attorneys—it requires technical prowess,
communication skills, and perhaps some theatrical
ability, and is only loosely connected with the at-
torney’s subject-matter expertise.

A trial is a highly structured proceeding gov-
erned by complex rules of procedure and evidence.
A trial attorney is expected to develop and refine a
set of skills that are separate and distinct from her
knowledge and understanding of topical areas of
the law. These include examining witnesses, a thor-
ough understanding of the rules of evidence, and
persuading the factfinder through argument to in-
terpret the evidence in favor of the client’s position.
These skills are unique to the trial setting. Success-
ful trial lawyers certainly include subject-matter ex-
perts, but it is important to recognize that general-
ists have built-in advantages as civil trial lawyers.

A generalist is more likely to focus on aspects
of trial practice rather than the intricacies of the
subject matter, which can make for a more effec-
tive presentation. A lawyer with a broad legal back-
ground may also have more experience in distilling
a case to its fundamentals to determine the most
compelling narrative to present to the factfinder;
put another way, a generalist may be less likely to
lose the forest for the trees. This is obviously an
essential skill when communicating with a jury,
which is unlikely to have any background in the
subject at hand. But this skill is equally important
in bench trials. Judges “are, on the whole, a body
of generalists.”” Courts have frequently criticized
specialized lawyers who “fail[] to appreciate gener-
alist judges’ often limited understanding of esoteric
[subjects].”® The Seventh Circuit Court of Appeals
articulated the issue as follows:

“ITlhe appellate advocate must not count
on appellate judges’ being intimate with his
particular legal nook—with its special jargon,
its analytical intricacies, its commercial set-
ting, its mysteries. It’s difficult for specialists
to write other than in jargon, and when they
don’t realize the difficulty this poses for gen-
eralist judges[,] neither do they realize the
need to write differently.”
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This criticism applies equally to trial work. A gener-
alist can more easily identify concepts with which
the factfinder may be unfamiliar and explain those
concepts in an easily digestible way. It is similar to
learning a language—a nonfluent speaker, having
recently learned the language herself, is sometimes
better at teaching it to somebody else.

A generalist may also tend to spot issues that
specialists may miss. A specialist’s skill set is pre-
mised on identification of patterns and common
issues that arise with frequency in a given area of
the law. But a generalist is better able to see the
whole picture and draw connections to other areas
of the law that may be missed by an attorney who is
siloed in a specific area. For example, shareholder,
construction, and employment disputes almost al-
ways involve interpretation of a contract. A gener-
alist might be more adept at applying knowledge
from one area to another in order to craft a creative
argument.

Finally, a generalist knows when she is out of
her element and needs to loop in an attorney with
deeper subject-matter experience. In the trial set-
ting, this may take the form of allowing another at-
torney to cross-examine the opposing party’s tech-
nical expert. A subject-matter expert, by contrast,
may be more reluctant to call in a trial specialist (or
less likely to recognize that assistance is needed).

Where have all the trials gone?

The characteristics that make generalists
uniquely suited to trial work are only going to in-
crease in importance as trial work itself becomes
more scarce. Thirty years ago, any litigator could
gain meaningful trial experience, because a full-
time practice would inevitably result in at least a
few trials each year. Not anymore. The past gen-
eration has seen a precipitous drop in the number
of matters that culminate with a hearing before a
tribunal—particularly with respect to civil jury tri-
als. According to 40 years of data compiled by the
Minnesota Judicial Branch, civil jury trial prac-
tice peaked in Minnesota state courts in the early
1990s, with approximately 900 major civil jury tri-
als per year (and over 1,000 such trials in 1993).
This number steadily declined over the next 25
years, however, and by 2019, the number of civil
jury trials had dropped to less than 200 per year.
That number may still be falling—2020 and 2021
each saw fewer than 100 civil jury trials in Minne-
sota district courts—although that decline was also
influenced by the covid-19 pandemic.



There are many reasons for this trend, including
increased costs of civil litigation, the voluminous
amount of electronically stored information and its
effect on discovery, and the rise of private dispute
resolution such as mediation and arbitration.'° But
the net result is an emerging generation of litigators
that has had little opportunity to gain meaningful
trial experience. And if an attorney’s focus (per-
haps justifiably) is on mastering a particular subject
matter, these trial skills will fall more and more by
the wayside. The result is a generation of civil “trial
lawyers” with virtually no trial experience and little
opportunity to hone those skills.

Is this really a problem?

A natural critique follows from the above dis-
cussion: If trials are so infrequent, why does it
matter if most lawyers don’t have significant trial
experience? Indeed, the increase in specialization
and decrease in number of trials have resulted in
many firms employing trial specialists who will
jump into a matter as it nears trial (making Chief
Justice Burger’s vision a reality, though in a round-
about way). But there are business reasons why it
is advantageous for all litigators to be well versed
in trial skills. The short version of the rationale is
that although most cases don’t go to trial, some do,
and an attorney who can comfortably handle an
entire matter from investigation to jury verdict—as
opposed to incurring the expense of onboarding a
new trial team—provides a value-add to the client.

The longer version is that trials are the culminat-
ing event of a civil action and provide an invaluable
insight into other aspects of pretrial practice. Trial
practice informs everything a litigator does, from
pleading to discovery to dispositive motion prac-
tice. The overarching questions surrounding all
these activities is (1) what are the elements of the
claim, (2) what evidence is needed to prove those
elements, and (3) how do I persuade the factfinder
that the elements are satisfied? Until a lawyer has
cross-examined a witness at trial, she cannot appre-
ciate the importance of boxing in that witness at
the deposition to prevent surprise answers. If an
attorney has never presented a closing argument,
it is difficult to understand the importance of ful-
some interrogatory answers to disclose all potential
evidence.

Finally, trials are the ultimate lawyer experi-
ence! They are why many of us became lawyers
in the first place. Perry Mason and Atticus Finch
are not revered for their well-crafted discovery defi-

ciency letters. Moreover, trials are the most visible
aspect of our profession and necessary to maintain
the legitimacy of our profession. The ability to air
grievances in public is essential to a free and fair
society, and trial attorneys are the gatekeepers for
that access.

Where do we go from here?

Although there’s no substitute for the real thing,
alternative methods do exist to obtain trial experi-
ence. Trial skills courses offer a great opportunity
to hone skills in a simulated yet professional set-
ting. These week-long courses provide multiple
standup opportunities in areas such as opening
and closing statements and witness examination,
and usually culminate in a full trial presentation.
The National Institute for Trial Advocacy (NITA)
and Trial Lawyers College are two well-known ex-
amples, and many state and local bar associations
also offer trial advocacy programs as well.

Pro bono work offers another great opportunity
to practice trial skills. Matters related to housing
and orders for protection frequently go to trial, and
parties in these matters are often in desperate need
of pro bono representation. These trials typically
involve fast schedules and one-day proceedings,
making them easy to fit into a busy practice.

Lawyers lucky enough to work for a firm with
a municipal apprenticeship program should take
advantage of it. These programs are intended to
provide meaningful trial experience to less experi-
enced civil litigators. Another alternative: If a firm
client has a large number of less serious tort cases,
arrange to take those cases to trial at a steep dis-
count as a learning opportunity.'!

Finally, appellate lawyers are perhaps the last
true generalists, as they are called upon to handle
cases involving all manner of legal issues. And al-
though it’s not the same as direct trial experience,
appellate litigation necessarily exposes lawyers to
civil trial work. Many appeals deal with issues that
occurred at trial, including procedural, substantive,
and evidentiary issues, providing insight into judi-
cial review of a variety of trial issues.!?

Conclusion

Attorney specialization is here to stay, and it pro-
vides numerous benefits to both clients and the bar.
But specialists still have something to learn when it
comes to trial practice and, like Mark Twain,'3 per-
haps the reports of the demise of the general civil
practice lawyer are premature. A
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THE NEW WORLD OF
NIL IN MINNESOTA

How student-athletes can navigate the system of
name, image, and likeness rights in high school and beyond

BY MICHAEL T. BURKE AND AMBER D. CROW

he NCAA shocked the nation in July 2021 when it

shifted away from its traditional amateurism model

and began allowing nearly half a million student-ath-

letes across the country to profit from their name,

image, and likeness (NIL).! Twenty-nine states have
already passed legislation that regulates or addresses how stu-
dent-athletes can profit from NIL, and 10 states currently have
pending legislation.? Because there is no uniform legislation for
amateur athletes across the country, states and various organiza-
tional bodies are left to prescribe rules for student-athletes’ NIL
deals, which creates nuances and challenges depending on the
state, especially as NIL continues to evolve.

College sports generate significant revenue and are often the
pride and joy of many states. The NCAA, for example, gener-
ated $1.16 billion in 2021 alone.’ NIL has caused many state
legislatures to consider the importance of staying competitive
with other states given that some student-athletes may not want
to limit their earning potential, and as a result, may decide which
school to attend based on the permissive or restrictive scope of a
given state’s NIL law.* The NCAA has requested that Congress
address the current fragmented NIL system by way of national
legislation, though Congress has yet to express real interest in
the issue.’

Thus, student-athletes across the country must pay close at-
tention to state laws and regulations in place when engaging in
NIL deals and determining where they will continue their ath-
letic careers. In some states, including Minnesota, the ability to
profit from one’s NIL can begin in high school. While this is an
exciting change for young athletes, there may be several pitfalls
along the way. Student-athletes should pay close attention and
consult professionals to ensure their contracts contain fair terms
and comply with state and federal laws, as well as their school’s
regulations, policies, and contractual obligations.

mtburke@foxrothschild.com amber-crow@uiowa.edu

Recent Minnesota developments regarding
high school NIL rules

In June 2022, the Minnesota State High School League
(MSHSL) premiered a newly approved NIL policy-MSHSL
Bylaw 201—for high school students participating in MSHSL
sports and activities while also protecting their status as ama-
teurs.® Alaska, California, Colorado, Kansas, Louisiana, Maine,
Nebraska, New Jersey, New York, and Utah have implemented
similar policies that allow high school student-athletes to engage
in NIL opportunities and partnerships.” However, other states
such as Texas, Florida, and Georgia have specifically prohibited
high school student-athletes from engaging in NIL opportunities
and partnerships.®

MSHSL Bylaw 201 outlines specific regulations that student-
athletes must abide by to avoid falling out of good standing or
eligibility within their athletic programs. As a result of MSHSL
Bylaw 201, Minnesota high school student-athletes may now
earn compensation from the use of their NIL consistent with
the following policy regulations:

» The compensation is not contingent on specific athletic
performance or achievement.

» The compensation is not provided as an inducement
to attend a particular school for recruiting efforts or to
remain enrolled at a particular school.

* The compensation is commensurate with market value.

* The compensation is not provided by the school or an
agent of the school.

* NIL activities must not interfere with the student-ath-
lete’s academic obligations.

* A student cannot miss an athletic practice, competi-
tion, travel, or other team obligations to participate in
an NIL opportunity.’
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High school student-athletes face several limita-
tions under the MSHSL policy. For example, stu-
dent-athletes are prohibited from selling items from
the school while eligible; referencing school involve-
ment during non-school advertisements; endorsing
equipment companies or manufacturers to publicize
the school’s use of that equipment; promoting gam-
ing, gambling, alcohol, tobacco, cannabis, or related
products; or promoting illegal substances, adult en-
tertainment products and services, contraceptive and
sexual enhancement products, or weapons.'°

Minnesota’s first high school athlete
NIL partnership

High school senior Bayliss Flynn, a goalkeeper for
Edina High School’s soccer team, is the first known
Minnesota high school student-athlete to have taken
advantage of MSHSL Bylaw 201 by signing an NIL
deal." Flynn struck an endorsement deal with TruS-
tone Financial, though the specifics of the deal are
unknown. Flynn will be endorsing the company’s
Aurora-branded debit card while promoting financial
literacy education. While this is Flynn’s first known
endorsement deal, additional deals may arise in her
future, as she verbally committed to continue her soc-
cer career at the University of Montana.

Minnesota is no stranger to producing high-profile
student-athletes. For example, Minnesota native and
artistic gymnast Sunisa “Suni” Lee won six world
championships in addition to her multiple Olympic
medals during the 2020 Olympic Games and was
leading the Auburn University gymnastics team as
a college freshman.'> Had NIL been in existence
while Lee was still in high school, it seems likely
that she could have profited from significant NIL-
related opportunities.

Historically, many young gymnasts and athletes
have struggled with the decision to attend college
or continue to ride off their Olympic success with
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endorsement deals. With NIL, these athletes now
have the option to have their proverbial cake and
eat it, too. For example, Lee can now maximize her
Olympic success into financial security without for-
going her college experience, education, and colle-
giate athletic career.!® She has already capitalized on
these opportunities by appearing on popular shows
like Dancing with the Stars and also started a leotard
line with GK Elite and a clothing line with Pretty
Little Thing, among other NIL partnerships.'

Another Minnesota native, UConn women’s
basketball star Paige Bueckers, performed extraor-
dinarily well as a guard at Hopkins High School
and collected several awards along the way, includ-
ing being named Gatorade Player of the Year."> Per-
haps not coincidentally, Bueckers became the first
NCAA athlete to strike an NIL deal with Gatorade
(in addition to other deals that highlight social is-
sues). Bueckers was of one of the most sought-after
prep stars in history, leading many to speculate she
would have benefited significantly from NIL deals

while still in high school.

The onus is on high school
student-athletes and families

To be sure, the NIL landscape presents an excit-
ing opportunity for Minnesota high school student-
athletes, especially in terms of influence and finance.
With that being said, the burden to understand and
follow various policies within organizations like the
MSHSL, NCAA, as well as state (and potentially fu-
ture federal) law is placed squarely on student-ath-
letes and, oftentimes, their families. This can pose
real challenges. For example, certain partnerships
may have lasting impacts on participation eligibility,
and other tax or financial repercussions may arise.

Moreover, while such deals can be very lucrative,
that often imposes sudden and significant financial
responsibilities on young athletes. For example, Nijel
Pack, a college basketball player who transferred
from Kansas State to Miami, received an NIL pack-
age from billionaire booster John Ruiz that included
earning $800,000 over the course of two years as
well as a car.'®* While Pack credits his parents with
teaching him financial responsibility and the power
of saving and investment, not every student-athlete
will have that understanding, discipline, and skill-
set.!” The aid of financial advisors may be beneficial
for many student-athletes presented with NIL deals.

Student-athletes may also struggle to determine
what their fair market value is when negotiating deals
with brands and companies. Several factors may
come into play when determining a student-athlete’s
market value such as the conference they play in, the
revenue of the team, and the student-athlete’s social
media presence and audience reach.'® Because stu-
dent-athletes may be unable to see their peers’ valu-
ations, they are reliant upon themselves, certain ad-
ministrators, compliance officers, and professionals
in determining their fair market value."



Given the fragmented, state-by-state patchwork of NIL
laws and policies, compliance can be difficult to navigate.
While the NCAA and other athletic organizations have
implemented policies, state laws ultimately supersede those
policies. Moreover, sometimes conflicting state laws have an
impact on student-athletes who move out of state for school
and their athletic careers.

For example, Alaskan native Lydia Jacoby—a Team USA
swimmer in the 2020 Olympic Games—committed to the Uni-
versity of Texas and had significant endorsement deals at her
doorstep. Because the state of Texas prohibited high school
students from engaging in NIL deals, Jacoby felt it was neces-
sary to hire an agent, who worked closely with the University
of Texas’s compliance director to ensure that all of Jacoby’s
deals were lawful.? Jacoby was left navigating compliance
with two states’ laws, the NCAA policies, and the Univer-
sity of Texas’s existing contracts with various brands. This
required Jacoby’s close attention to detail and professional
assistance when entering new contracts to avoid contractual
breaches and compliance issues.

Negotiating and signing contracts can be exciting but
can also expose many young student-athletes to liability. At
times, certain provisions within a contract may be blatantly
unfair. But there may also be less obvious aspects of a con-
tract that student-athletes should be aware of when partner-
ing with brands and companies. For example, student-athletes
should ensure their contracts comply with the Federal Trade
Commission’s (FTC) various rules, including the guidelines
regulating endorsements and testimonials found in 15 U.S.C.
§45.2' Student-athletes who are posting paid advertisements
on their various social media platforms should, for example:
(1) ensure they are using the product or service they are pro-
moting; (2) make statements about the product or service that
are true and that reflect their actual opinions; and (3) disclose
any relationship between the student-athlete and advertiser.?

Furthermore, advertising is often susceptible to litiga-
tion when false statements are made, trademarks are in-
fringed upon, or FTC guidelines are not followed. Student-
athletes should be cautious of indemnification clauses that
some brands or companies may include in their contracts,
which shift the burden of risks and expenses in the event of
a breach, default, or alleged misconduct by a party. Because
brands and companies are often more financially secure than
a student-athlete, it may be in a student-athlete’s best interest
to negotiate an indemnity clause that requires the company
to indemnify them if a claim is made.

In every case, student-athletes should read their con-
tracts closely and seek help from an attorney when entering
NIL partnerships to protect their interests. Student-athletes
should also be sure to understand the tax consequences of
their NIL deals and, because there is no uniform guidance
across the country, pay close attention to the ever-changing
state laws governing these deals. Student-athletes should
further consider connecting with their respective academic
institutions before agreeing to an NIL deal to ensure compli-
ance with the rules and regulations of their institutions, and
potentially, the existing contracts of those institutions. This
is an exciting time for many student-athletes, but diligence
at the deal’s inception is crucial to protect their interests for
both the near and the long term.
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SOMETHING TO CHEW ON

How newly legal THC edibles interact
with Minnesota employment laws

BY SHAWN J. WANTA AND SUSAN E. ELLINGSTAD

= sjwanta@baillonthome.com

innesota has one of the most restrictive drug

and alcohol testing statutes in the country. It

also has a statute protecting the rights of Min-

nesota employees to consume all legal food

and beverages outside of working hours with
very few limitations by employers. Most employment drug pan-
els include a test for cannabis use. By virtue of a recent change
in state law, employees can legally consume food and beverages
that would cause them to fail such drug tests. This article dis-
cusses the intersection of Minnesota’s Drug and Alcohol Testing
in the Workplace Act (DATWA), Lawful Consumable Products
Act (LCPA), and the state’s recent legalization of food and bev-
erages containing certain types and quantities of THC.

On July 1, 2022, Minnesota legalized the sale of products
containing hemp-derived cannabinoids with delta-9-tetrahydro-
cannabinol (delta-9 or delta-9 THC), subject to certain packag-
ing and dosing restrictions.! Delta-9 is the primary cannabinoid
that serves to impart the psychogenic “high” feeling associated
with marijuana. The law limits products containing hemp-de-
rived THC to 5 milligrams or less of THC per serving, or 50 mil-
ligrams per package.? The law also removed THC derived from
industrial hemp from Minnesota’s list of Schedule I drugs.® Both
hemp and marijuana are types of cannabis, and both contain del-
ta-9 THC. Industrial hemp is a federally legal product, provided
it contains less than 0.3 percent delta-9 by dry weight.* Under
the federal drug schedules, THCs are Schedule 1 drugs, except
when derived from industrial hemp.’ This means that products
containing hemp-derived THC (in certain amounts) are legal un-
der both Minnesota and federal law. Marijuana, however, is still
illegal in Minnesota except for certain medical purposes,® and it
remains illegal under federal law.

The chemical compound in hemp-derived delta-9 is the same
as marijuana-derived delta-9. That poses an issue for employers
who require employees or job applicants to take a drug test seek-
ing to detect marijuana use: The test will produce a false positive
in applicants or employees who have consumed hemp-derived
THC if it is only looking for delta-9 and its metabolites. There
is currently no commercially available way to differentiate be-
tween the type of product consumed (hemp-derived THC versus
marijuana), nor is there a reliable testing method for marijuana
intoxication, or to measure the time since consumption.
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Testing prospective or current employees for delta-9 THC
implicates Minnesota’s LCPA and DATWA statutes. Because
the recent change in the law came without guidance regarding
existing drug-testing policies, many Minnesota employers are
scrambling to balance their interest in maintaining a drug-free
workplace, particularly in safety-sensitive positions, with avoid-
ing legal liability for drug testing.

The statutory framework
Lawful Consumable Products Act (LCPA)

The LCPA prohibits an employer from refusing to hire, dis-
ciplining, or discharging an employee because “the applicant or
employee engages in or has engaged in the use or enjoyment of
lawful consumable products” if they do so out of the workplace
and during non-working hours.” The statute defines “lawful con-
sumable products” as products “whose use or enjoyment is law-
ful and which are consumed during use or enjoyment,” including
“food, alcoholic or nonalcoholic beverages, and tobacco.”® The
statute excepts bona fide occupational requirements “reasonably
related to employment activities or responsibilities of a partic-
ular employee or group of employees....”> Employers may also
restrict employee consumption of lawful consumable products
if such a restriction is necessary to avoid an actual or perceived
conflict of interest with any responsibilities owed by the employ-
ee to the employer.'”

While the Minnesota Legislature legalized hemp-derived
THC products, it did not revise the LCPA to clarify whether
those products are or are not considered “lawfully consumable
products,” so employers should presume they are. California, in
contrast, passed legislation (effective in 2024) that expressly pro-
hibits discrimination against employees who consume marijuana
legally outside of work hours.!!

Drug and Alcohol Testing in the Workplace Act (DATWA)
DATWA provides that employers may perform tests for
“drugs,” defined as controlled substances under the Minnesota
Controlled Substances Act.'? This includes any “drug, substance,
or immediate precursor in schedules I through V of section
152.02.”"* Employers who comply with very specific statutory
requirements regarding policies, notice, and testing protocols
may require drug and alcohol testing for job applicants and



MINNESOTA HAS ONE OF THE MOST RESTRICTIVE DRUG AND ALCOHOL TESTING
STATUTES IN THE COUNTRY. IT ALSO HAS A STATUTE PROTECTING THE RIGHTS OF
MINNESOTA EMPLOYEES TO CONSUME ALL LEGAL FOOD AND BEVERAGES OUTSIDE
OF WORKING HOURS WITH VERY FEW LIMITATIONS BY EMPLOYERS.
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THE RESULTS OF ANY DRUG TESTS CANNOT INDICATE WHETHER AN EMPLOYEE CONSUMED
DELTA-9 DURING WORKING HOURS OR ON WORK PREMISES, OR WHETHER THE EMPLOYEE WHO
USED PRODUCTS OUTSIDE OF WORK COULD STILL BE IMPAIRED DURING WORKING HOURS.
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employees in certain circumstances: routine physi-
cals, random selection, reasonable suspicion for
drug or alcohol impairment, and after an employee
returns from a chemical dependency treatment
program.'* Testing laboratories conduct an initial
screening test for drugs or alcohol, and then must
conduct a confirmatory test on all samples that pro-
duce a positive result.!* Subject to DATWA’s strict
requirements, employers may take adverse action,
including discharge, against an employee who tests
positive for use of a controlled substance—a catego-
ry that now excludes hemp-derived THC.'¢

When metabolized, delta-9 breaks down into
11-hydroxy-THC (hydroxy-THC) and 11-nor-delta-
9-tetrahydrocannabinol-carboxylic acid (THC-
COOH). Hydroxy-THC is psychoactive!” and
causes impairment, but does not stay in the body
long before being converted to a secondary me-
tabolite of THC called THC-COOH. THC-COOH
is not psychoactive but stays in the body for much
longer—usually around one month. Most urine tests
screening for marijuana detect only THC-COOH.

Two main types of urine drug testing are uti-
lized by employers: an initial screening test using
an immunoassay, and a confirmatory gas chroma-
tography/mass spectrometry (GC-MS) test. Im-
munoassays generally use antibodies to detect the
presence of drug metabolites or classes thereof and
are typically sensitive to several THC metabolites.
Confirmation testing is specific to the THC-COOH
compound.

Because THC-COOH remains in a person’s sys-
tem long after any psychoactive compounds have
been metabolized, the test is unreliable as an indi-
cator of recent marijuana use or impairment. Test-
ing for delta-9-tetrahydrocannabivarin (THCV),
a plant cannabinoid, did not prove helpful for
distinguishing oral dronabinol (an FDA-approved
synthetic THC drug) users from illicit plant mari-
juana users. Researchers have also considered us-
ing hydroxy-THC as a biomarker for recent mari-
juana consumption or impairment. Unfortunately,
researchers found that hydroxy-THC can remain in
heavy cannabis users’ urine for up to 24 days after
cessation in use, undermining its effectiveness at
testing recency of use or impairment.

Because of those difficulties, it is currently im-
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possible to test for marijuana without also testing
for legal consumable products that contain hemp-
derived THC. The results of any drug tests cannot
indicate whether an employee consumed delta-9
during working hours or on work premises, or
whether the employee who used products outside of
work could still be impaired during working hours.

Delta-9 THC under Minnesota
employment laws

Notably, considering H.F. 4065’s authorization
of “edible cannabinoid products”—such as gummies
and seltzers—the LCPA applies to food and bever-
ages.!® If an applicant or employee consumes hemp-
derived delta-9, they would test positive for marijua-
na. While the test would be positive for the chemical
compound delta-9, the result is false if it fails to
differentiate between the sources of delta-9, one of
which is legal while the other is not. In this situation,
if the employer chooses not to hire, to discipline, or
to discharge the individual based on this test, it risks
taking an adverse employment action based on law-
ful consumption, a violation of the LCPA.

Given that THC compounds derived from in-
dustrial hemp are no longer scheduled drugs under
schedules I to 'V, a test for delta-9 THC that does not
differentiate between hemp- and marijuana-derived
compounds falls within the scope of DATWA be-
cause marijuana-derived THC remains a scheduled
drug, despite the removal of hemp-derived THC
from the schedules.”

An employee also has a right under DATWA
to relay information to the employer to explain or
question the reliability of a positive drug test.”> Em-
ployees “must be given written notice of the right
to explain the positive test, and the employer may
request that the employee or job applicant indi-
cate any over-the-counter or prescription medica-
tion that the individual is currently taking or has
recently taken and any other information relevant
to the reliability of, or explanation for, a positive
test result.”?! The employee may then “submit in-
formation to the employer, in addition to any infor-
mation already submitted... to explain that result.”??
That said, it may be just as difficult for an employee
to prove their consumption was lawful as it is for
the employer to prove the opposite.



Practical considerations for employers

In light of the recent change in state law, Min-
nesota employers who screen job applicants for
marijuana may find increasingly more candidates
testing positive for low levels of THC than previ-
ously. That screening undoubtedly will capture
applicants who legally consume hemp-derived
THC. If such test results are used to screen out
applicants from proceeding in the hiring process,
not only will they eliminate a pool of candidates
during a labor shortage, but not hiring individu-
als who partake in legal consumable products
runs afoul of the LCPA. Employers must also
take care not to discriminate in hiring against
qualified applicants who lawfully use THC prod-
ucts for a specific medical reason.?

Employers who conduct random or safety-
sensitive drug testing should also be mindful of
the new law. Employers have the right to prohibit
employees from using, possessing, and being un-
der the influence of THC during work hours and
in the workplace, which is particularly critical
for safety-sensitive roles.”* But the legalization
of some THC products highlights the shortcom-
ings of these tests. As described above, they do
not inform the employer when the employee con-
sumed the substance or whether the employee is
impaired. Employers are already navigating these
challenges in the context of medical marijuana
use. Now Minnesota employers must also bal-
ance the benefits of testing employees against the
risk of liability under LCPA.

At a minimum, following a positive test result
in the context of a random or safety-sensitive
drug test, employers should not unreasonably
dismiss the employee’s explanation of the result—
which employers are statutorily required to con-
sider.”> This will require educating those in the
company who evaluate such test results that there
is a chemical distinction between hemp-derived
and marijuana-derived THC, and that drug tests
cannot distinguish between the two. Employers
should also consider whether random testing
provides a benefit that outweighs the risks, or
whether to limit testing to safety-sensitive posi-
tions. Employers should, in turn, revisit their job
descriptions to ensure that positions subject to
drug testing under the safety-sensitive provision
of DATWA are properly classified as safety-sensi-
tive to prevent overly broad testing.

Employers must ensure all decisions to disci-
pline or discharge an employee following manda-
tory drug testing not only comply with DATWA
and the medical marijuana statute, but now the
LCPA as well. A
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A LEGAL WRITING

HYPHENS

BY IAN LEWENSTEIN

awyers, whether or not by their own admission,

aren’t the best punctuators. True, this lawyerly dif-

ficulty extends to other professionals. But because

drafting and editing sit at the core of a lawyer’s

work, proper punctuation skills are a must. If law-

yers better understand and use punctuation, they
will reap great dividends through clarity, persuasiveness, and
overall readability in their work. Furthermore, some punctuation
marks (such as the comma) engender mountains of litigation, so
proper punctuation skills can minimize legal risk.

Perhaps the most polarizing punctuation mark—the hyphen—
functions as a great example of how a lawyer’s punctuation hab-
its can serve the reader or, alternatively, inhibit the reader’s un-
derstanding.

But first, an ode to punctuation generally.

Punctuation was once frowned on, but no more

Lawyers’ propensity to dismiss punctuation traces to 17th-
century England, where punctuation was primarily used for
rhythmical and elocutionary purposes,' not for syntactic func-
tions, in which punctuation structures the sentence and guides
meaning. In addition to its limited purposes, punctuation was
relegated to scribes, who each had different training and pref-
erences.’ Scribes—and later engrossing clerks in the U.S.—were
responsible for punctuating, while legislators voted orally on bills
and had no need to “see” punctuation marks.?

Yet if a legislator today opined punctuation to be trivial, the
legislator would have to be living under a rock like Patrick the
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starfish from SpongeBob SquarePants. Only a sea creature liv-
ing under a rock would be caught unaware that punctuation—for
some time now—has been seen by the courts as a permissible
indicator of meaning.* Although courts (consisting of lawyers)
have “hedged their bets on punctuation,” they still have given
punctuation its due and examined it when interpreting legal doc-
uments; thus poor punctuation can confuse and serve to height-
en legal ambiguity.

Generally, courts treat punctuation as a part of their legal anal-
ysis, not as a definitive answer to ambiguous and vague drafting.
So if five factors support one conclusion and contradict a sixth
factor of punctuation, a court won’t (or shouldn’t) automatically
defer to punctuation usage to support a different conclusion—in
fact, the Supreme Court followed this holistic-analysis principle
in a 1993 case involving errant quotation marks.® The Court held
that a 1916 statutory provision had not been repealed despite
missing quotation marks surrounding legislative language.

But occasionally punctuation, or its omission, can generate a
legal surprise, as was the case in O'Connor v. Oakhurst Dairy,” in
which a missing serial comma resulted in Oakhurst Dairy owing
dairy-truck drivers about $10 million for overtime back pay (they
later settled for $5 million). Although other factors such as a
nonparallel list supported the ruling, the omitted serial comma
was the main attraction.

Because Oakhurst showed how a tiny mark can engender such
legal havoc, one wonders why lawyers—and writers generally—
neglect to take out an insurance policy by always using a serial
comma instead of guessing when it’s safe to omit it.



Punctuating for clarity

In addition to functioning as legal insurance, punctuation
guides the reader by (1) providing signposts for when to stop,
start, and pause; (2) indicating where to draw logical connec-
tions; and, crucially, (3) helping the reader easily find, under-
stand, and use the presented information.

Try reading this Minnesota constitutional provision without
punctuation:

In all criminal prosecutions the accused shall enjoy the
right to a speedy and public trial by an impartial jury of the
county or district wherein the crime shall have been com-
mitted which county or district shall have been previously
ascertained by law In all prosecutions of crimes defined
by law as felonies the accused has the right to a jury of 12
members In all other criminal prosecutions the legislature
may provide for the number of jurors provided that a jury
have at least six members The accused shall enjoy the right
to be informed of the nature and cause of the accusation to
be confronted with the witnesses against him to have com-
pulsory process for obtaining witnesses in his favor and to
have the assistance of counsel in his defense.?

Kind of difficult, no? Tough to read. Confusing. Garbled.
Now let’s add punctuation back in (including some left out of
the original):

In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial by an impartial jury of the
county or district wherein the crime shall have been com-
mitted, which county or district shall have been previously
ascertained by law. In all prosecutions of crimes defined
by law as felonies, the accused has the right to a jury of 12
members. In all other criminal prosecutions, the legisla-
ture may provide for the number of jurors, provided that
a jury have at least six members. The accused shall enjoy
the right to be informed of the nature and cause of the ac-
cusation, to be confronted with the witnesses against him,
to have compulsory process for obtaining witnesses in his
favor, and to have the assistance of counsel in his defense.

Although the constitutional provision is not a paragon of
writing excellence, the punctuation at least helps the reader, well,
read; that’s because it makes up for the loss of verbal cues that
we gain from speaking. And readers expect punctuation, as aptly
stated by David Mellinkoff, a strident critic of incoherent legal
writing:

“Judges and lawyers and everyone else are accustomed to
reading punctuated writing. If you don’t punctuate, a reader will
do it for you, in places you never wanted. Sense can be reversed
by punctuation or the lack of it...”°

Don’t hyperventilate, hyphenate

So because proper punctuation is important for legal reasons,
clarity, and reader expectations, let’s have the hyphen talk. A
multiuse punctuation mark, a hyphen serves many purposes: In
fractions and two-word numbers, for dividing elements at the end
of a line, in proper names, for accentuating syllables, etc.!” But
the hyphen function that strikes up so much debate and discord
is that of the phrasal adjective.

LEGAL WRITING A

A phrasal adjective, or compound modifier, combines various
parts of speech together as a cohesive unit that modifies a noun.
For example, in hyphen-happy editor, hyphen (noun) and happy
(adjective) join to modify editor (noun). The editor is hyphen
happy (hooray!). Other variations include but are not limited to:

e number + noun (five-page filing);

 ordinal number + noun (1st-degree murder);

« adjective + noun (high-quality brief); and

« adjective + participle (nervous-looking defendant).

The emotional dispute on hyphens stems from phrasal ad-
jectives that writers may not think are needed for clarity or to
prevent ambiguity. So, for example, is there a chance that the
orange juice salesman has bad sunburn and is selling juice, not
necessarily orange juice? Or how about if you've had a bad hair
day: a day of bad hair, or a bad day of hair? Yes, these are comical
examples, but hyphenating phrasal adjectives here and in similar
phrases (high-school teacher, assisted-living facility, etc.) would
save readers from pausing or possibly misinterpreting.

If a reader starts to slow down, more likely that the reader will
get confused, become frustrated, and, ultimately, stop reading.
Like the serial comma, the hyphen is a low-cost insurance policy
for preventing ambiguity and reader revolt.

And hyphenating phrasal adjectives is more common than
you think. For example, publications such as the New Yorker,
Economist, Atlantic, and the Wall Street Journal all hyphenate
their phrasal adjectives. They do so because hyphenating allows
the reader to read faster and easier. Hyphens also prevent mis-
cues. Instead of trying to do the impossible and predict miscues,
these publications reduce their editors’ stress levels when ques-
tioning “should we or shouldn’t we hyphenate” by following a
constant rule.

As the foremost defender of hyphens, Bryan Garner notes
that a flat rule is better than a case-by-case decision because “al-
most all sentences with unhyphenated phrasal adjectives will be
misread by someone.”!!

The courts consist of hyphen-happy justices

Specific to the legal profession, hyphenated phrasal adjectives
are prominently featured in both Minnesota courts and the U.S.
Supreme Court. The courts not only look to punctuation as a per-
missible indicator of meaning but also seem to appreciate what
a well-hyphenated phrasal adjective can accomplish for readabil-
ity and clarity in their own writing. The following examples are
taken from Minnesota courts and the Supreme Court:

* judicial-bias issue

e temporary-injunction motion

* contested-case hearing

* black-letter rule

« free-speech rights

state-action question
felon-in-possession-of-a-firearm statute (nice!)
dual-sovereignty doctrine

e common-law rights

founding-era understanding

* run-of-the-mill felon-in-possession charges
public-policy exception

subject-matter jurisdiction
ineffective-assistance-of-counsel claim.
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And look to the lawyer’s dictionary, Black’s Law.
Many of its entries consist of hyphenated phrasal
adjectives: excessive-liability damages, prosecution-
history estoppel, no-fault divorce, and many more.

Common arguments against
hyphens—and the rebuttals

The arguments against hyphenating phrasal ad-
jectives are feeble. Here are the most common argu-
ments against and the rebuttals:

1. Against: I don’t like how the hyphen looks.

Rebuttal: I don’t like how the semicolon
looks, but it’s a useful punctuation mark.
Subjective preferences for “looks” shouldn’t
govern clarity and punctuation usage.

2. Against: I've determined that no one will find
any ambiguity.

Rebuttal: Unless you are omniscient or the
Oracle of Delphi, it’s impossible for you
alone to determine ambiguity. Better to stick
to Garner’s flat rule and not a subjective—and
at times hairpulling—case-by-case decision.

3. Against: They aren’t necessary for readability.

Rebuttal: They are, actually. Many writers
fall into the dreaded habit of noun stacking,
in which multiple nouns are stacked on top
of each other. But hyphens can make noun
stacking more readable: Compare “peace
officer discipline grievance arbitrations” to
“peace-officer discipline-grievance arbitra-
tions.” The hyphens make the noun stacking
readable and clarify what is modifying what.
Although noun stacking should be mini-
mized, sometimes we can’t rewrite because
it’s impractical or too clunky.

4. Against: Hyphenating could lead to ambiguity
and change meaning.

Rebuttal: Yes, it can. That’s why we should
carefully and consistently hyphenate. Addi-
tionally, there are no Minnesota or federal
cases that I can find in which an added hy-
phen single-handedly changed a legal re-
sult.”” But for readability, one court wrote
that it was hyphenating risk-adjustment pro-
gram because the missing hyphen had “the
effect of making difficult-to-read materials
even more difficult, as the reader has to sort
through each such set of words to ascertain
which words are modifiers and what words
they modify.”!3

Overall, lawyers can’t be guaranteed that a court

will properly interpret every punctuation mark,
including hyphens. But lawyers can also never be
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sure that a court will interpret their arguments and
writing as they want them to. This constant doesn’t
preclude proper hyphenation.

When not to hyphenate

Hyphenation standards concern not just when
to hyphenate, but when not to hyphenate as well.
For phrasal adjectives, we don’t generally hyphen-
ate when the phrasal adjective occurs after the
noun: “The court wasn’t hyphen happy.” Or “The
brief was well written.”

Don’t hyphenate the phrasal adjective if it is a
non-English phrase such as de novo review. And if
the phrasal adjective includes an /y adverb, no need
to hyphenate phrases such as extremely convincing
evidence or the habitually hyphenating attorney. The
ly adverb modifies the adjective and also provides a
visual clue that the adverb is separate.

For more on when not to hyphenate, including
rules on money, prefixes, and proper nouns, con-
sult the Chicago Manual of Style.

Hyphens aren’t ornaments

The best rebuttal to hyphen skeptics rests with
the great H.W. Fowler, who said that the hyphen “is
not an ornament but an aid to being understood.”!*
If your duty as a lawyer is to best represent your
client, why not use every available tool when advo-
cating? Don’t present a chance for your writing to
be misinterpreted or misapplied. Be clear, accurate,
and concise. And use hyphens as you would any
other punctuation mark: to guide your reader, en-
sure clarity, and guarantee reader bliss. A
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What employers and their lawyers need to know

BY BRITTON D. WEIMER

mployment Practices Liability (EPL) insurance

funds most judgments and settlements in employee

suits against small and mid-sized employers. Thus,

it is crucial for both plaintiff’s attorneys and defense

counsel to understand the scope of the typical EPL
insurance policy.

EPL policies with limited coverages have been in existence
since the 1980s. However, the demand for EPL coverage in-
creased significantly in the early 1990s. The Americans with
Disability Act (ADA) passed in 1990. The Civil Rights Act was
amended in 1991 to include substantial damages. The Clarence
Thomas confirmation hearing in 1991 increased public aware-
ness of sexual harassment issues. And the Family and Medical
Leave Act (FMLA) passed in 1993.

Commercial General Liability (CGL) insurance is the most
common business liability policy, and some business attorneys
hoped they would cover employment lawsuits. But CGL poli-
cies have excluded bodily-injury claims “arising out of and in
the course of” employment since 1966, and courts have broadly
construed this employment exclusion. Since its language focuses
on the place of the injury, not the place of the negligent conduct,
the exclusion extends to off-hours conduct between employees
that creates a hostile work environment.'

CGL coverage for employment claims became even scarcer in
1993, with the commonly used Employment-Related Practices
(ERP) exclusion endorsement. This exclusion bars coverage
for bodily injury and personal injury arising out of a wide range
of employment-related “practices, policies, acts or omissions,”
including harassment, discrimination, demotion, and wrongful
discharge. The ERP exclusion extends to post-employment defa-
mation claims that arise out of the employment relationship.?

There have been “standard” Insurance Services Office (ISO)
EPL policies since 1998, but few insurers have used them. Most
insurers continue to use their own custom language. Thus, it is
essential to analyze the specific provisions in the employer’s par-
ticular EPL policy.

Some “common law” coverage principles apply in EPL cases,
especially on claims-made issues and language common to other
liability insurance policies. But most courts ignore common-
law principles when contrary to policy’s plain language.’ The
analysis set forth below should be seen in this light—as a guide to
common EPL coverage triggers and exclusions that can be over-
ridden by contrary policy language.

bweimer@weimerweeding.com

“Wrongful Acts”

Most EPL policies cover a finite number of “wrongful acts.”
This coverage for specific torts is similar to CGL Coverage B for
Advertising and Personal Injury.*

Most EPL insurers have their own custom lists of “wrongful
act” triggers. Common wrongful acts include (1) discrimination,
(2) harassment, (3) wrongful termination, (4) failure to hire and
promote, (5) defamation, (6) invasion of privacy and confiden-
tiality, (7) negligent hiring and supervision, and (8) retaliation
and reprisal. Other policies cover variations like wrongful denial
of training, wrongful breach of career opportunity, or breach of
employment contract.’

Insurers sometimes use specially defined terms, which can
complicate the analysis. For example, one Chubb EPL policy
covered “workplace torts,” which was defined to include
negligent training and failure to enforce corporate policies and
procedures.®

Thus, some employment-related claims can fall through the
cracks. For example, in Woo v. Fireman's Fund Ins. Co.,” a dental
assistant sued a dentist for negligent infliction of emotional dis-
tress, for embarrassing her with an unflattering picture taken un-
der anesthesia. The EPL policy covered “wrongful termination”
that inflicted emotional distress. But it had no separate coverage
for employment-based emotional distress. Thus, there was no
EPL coverage for the claim.

Some EPL policies limit coverage for wrongful acts to an in-
dividual insured acting “solely in an insured capacity.” This will
preclude coverage for an insured principal acting for a separate
business, engaging in self-dealing, or acting in a dual capacity.
But such an inquiry can be “fact-intensive and inappropriate to
resolve on a motion to dismiss.”®

“Loss”

Most EPL policies require a covered “loss” or “damage.”
The term “loss” is generally defined in monetary terms such
as compensatory damages, punitive damages, attorney’s fees,
settlements, and judgments. This seldom includes equitable
relief.’ In a frequently cited Texas case, the court explained why
restitution is conceptually distinct from damages: “An insured...
does not sustain a covered loss by restoring to its rightful owners
that which the insured, having no right therein, has inadvertently
acquired.”'?
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More recently, the Seventh Circuit applied this principle to
D&O insurance. In Level 3 Communications Inc. v. Fed. Ins. Co.,"
the court found a claim for restitution is not the same as loss or
damage: “An insured incurs no loss within the meaning of the
insurance contract by being compelled to return property that
it had stolen, even if a more polite word than ‘stolen’ is used to
characterize the claim for the property’s return.”

In U.S. Bank Nat. Ass'nv. Indian Harbor Ins. Co.,"* Judge Mag-
nuson cited with approval the Level 3 rule that restitution claims
are generally uninsurable. “An insured incurs no loss when it
unlawfully takes money or property and is forced to return it.
Asking the insurance company to pick up the tab would only be-
stow an unjustified windfall on the insured.” However, the court
distinguished Level 3 because the particular policy had a “final
adjudication” clause, and there had only been a settlement.

“Claim”

Most EPL policies are written as claims-made policies. Thus,
a “claim” made during the policy or its retroactive date is a basic
coverage trigger. Most claims-made policies set a retroactive date
as the insured’s first policy period with the insurer. “This renew-
al retroactivity explains the unfortunate reality that claims-made
insureds cannot change insurers except at significant risk.”"?

The challenge for insureds is that no coverage exists if the
claim was first made before current policy period or the retro
date. “Claim” is often broadly defined to include pre-litigation
demands or administrative proceedings. Such a broad definition
of “claim” can create coverage problems if the initial demand or
administrative claim occurred before the relevant policy periods.

In most claims-made policies, a “claim” simply requires a
third party’s assertion of a legal right. It does not require litiga-
tion, a formal legal demand for monetary relief, or even a threat
of litigation.'"* In analyzing whether a “claim” was made, the
court looks to the substance of the communications, not seman-
tics. Even friendly negotiations may suffice.!

Most EPL policies broadly define “claim” to include adminis-
trative charges, even though charges do not seek monetary dam-
ages.'® Depending upon policy language, a subsequent lawsuit
based upon the same facts may be a separate “claim.”!’

A broad definition of “claim” in a claims-made policy pro-
tects the insured by permitting the “reporting of acts not yet in
litigation.”!® “This provides additional protection for the insured,
because coverage could extend to a suit not brought until long af-
ter the policy has expired, as long as the insured provides notice
to the insurer of potential claims.”"’

Coverage under most claims-made policies is triggered for
policy in effect when the claim is made against the insured and
reported to the insurer. By contrast, traditional “occurrence”
coverage is triggered for policy in effect at the time of the under-
lying accident. The timing of the report/notice to an occurrence
insurer is generally irrelevant, unless delayed notice prejudices
the insurer.?

With most claims-made policies, the timely reporting of
claims is a condition precedent to coverage. It is an absolute
requirement—a threshold that must be crossed before coverage
can exist. So any delay in reporting claims is risky with EPL
insurance.?!
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The issue of prejudice or absence of prejudice to the insurer
is “not relevant to the determination of coverage under a claims-
made policy.”*

While prejudice is only eliminated if notice is a condition
precedent to coverage, the term “condition precedent” need not
be used. The requirement is met if prompt notice is a condition
for coverage. “No special terms are necessary to create a condi-
tion precedent, but there must be some language that indicates
the agreement... [is] conditioned upon some event.”*

While Minnesota is strict about requiring timely notice of
claims with claims-made policies, it is flexible about the content
of the notice. As long as the insured provides “notice of facts
that would raise a likelihood of a claim,” the insured is deemed
to have provided sufficient notice.?*

The most common EPL exclusions are for (1) fraudulent, ma-
licious, and criminal acts; (2) contractual liability; (3) workers
compensation; (4) ERISA; (5) bodily injury; (6) property dam-
age; and (7) FLSA (wage and hour).

Less-common EPL exclusions include (1) strikes and walk-
outs; (2) prior or pending litigation; (3) WARN Act; (4) OSHA;
(5) COBRA; (6) FMLA; (7) nonpecuniary and injunctive relief;
and (8) punitive damages.

As with the EPL coverage triggers, it is essential to read the in-
dividual EPL policy to verify the particular exclusions involved.

Wage-and-hour claims against employers have become in-
creasingly common. But most EPL policies do not cover wage-
and-hour claims because (1) they are not covered “wrongful
acts,” (2) they are a form of restitution that do not satisfy the
“loss” or “damage” coverage trigger, and (3) most EPL policies
expressly exclude them.

The lack of wage-and-hour coverage is consistent with the
moral-hazard doctrine, which limits coverage when insureds
could knowingly precipitate the insured event. “Insurance
against a violation of an overtime law, whether federal or state,
would enable the employer to refuse to pay overtime and then
invoke coverage so that the cost of the overtime would come to
rest on to the insurance company.”?

Many EPL insurers now offer wage-and-hour endorsements
for an additional premium. Normally such endorsements are
limited in scope:

* They generally have lower sublimits than the remainder of the
policy. (For example, a $1,000,000 EPL policy may have a
$100,000 wage-and-hour sublimit.)

* Many endorsements provide defense-costs-only coverage, with
no indemnity for judgments or settlements.

Thus, even when EPL wage-and-hour endorsements are available,
they generally do not provide significant indemnity protection.

EPL insurance provides essential coverage for most employ-
ment lawsuits. However, counsel needs to review the employer’s
particular policy to confirm the specific coverages and exclusions.
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Criminal Law

Right to counsel: No right
to counsel when interroga-
tion is merely imminent.
Appellant was detained as a
person of interest in an arson
and murder investigation. He
was handcuffed and taken
to an interview room at the
police station. While in the
interview room, appellant was
not asked any questions but
twice asked police, “Where’s
my lawyer?” Appellant was
eventually taken to jail and
held on unrelated assault and
robbery charges. The next
day, appellant was brought
back to the interrogation
room. Police told appellant
he was not under arrest for
the arson and murder, but
because he was under arrest
for assault and robbery, police
wanted to ask him questions
about the arson and murder.
Appellant was Mirandized,
said he understood his rights
and would talk to police, and
then talked with police for
30 minutes before saying the
interview was over and that
he wanted a lawyer. Appel-
lant was charged with and
ultimately convicted of both
arson and second-degree
murder. In his postconviction
petition, he argues the district
court erred by denying his
pretrial motion to suppress
his statements in the 30-min-
ute interview with police. His
petition was denied and the
Minnesota Court of Appeals
affirmed.

The Supreme Court ac-
cepted review to consider
whether appellant had a 5th

Amendment right to coun-
sel on the night before his
interview—the night he asked,
“Where’s my lawyer?” The
right to counsel attaches
when a suspect is both in
custody and subjected to
interrogation. Appellant was
in custody when he asked

for a lawyer, but he was not
interrogated at that time. The
Supreme Court rejects appel-
lant’s request to create a new
rule of law, holding instead
that suspects cannot invoke
their right to counsel when
custodial interrogation is
merely “imminent.” While the
Court recognizes that the U.S.
Supreme Court has recog-
nized that interrogation need
not be presently underway

for a person to validly invoke
their right to counsel, the U.S.
Supreme Court has not ex-
pressly adopted an “imminent
interrogation” rule. The Court
is not inclined to adopt such
a rule on its own, given the
“serious practical difficulties”
the rule would pose.

The Court does reject the
state’s argument that the right
to counsel may be invoked
only after questioning by
police begins. Interrogation in
the 5th Amendment con-
text is not limited to formal
questioning, but includes
actions by law enforcement
likely to elicit an incriminat-
ing response. Here, appellant
was not subjected to any
compulsion or coercion the
night before his 30-minute
interview. On that night the
arson and murder were not
even mentioned and appel-
lant made no incriminating
statements. Therefore, ap-
pellant was not subjected to
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custodial interrogation that
night and did not have a right
to counsel at that time. His
statements the next day, given
after a valid Miranda warning
and waiver of his rights, were
not obtained in violation of
Miranda. The court of appeals
is affirmed. Charette v. State,
A20-1476, 908 N.W.2d 310
(Minn. 10/5/2022).

Double jeopardy: Jeop-
ardy attaches for failing
to register as a predatory
offender upon initial as-
signment of a corrections
agent. Appellant is required
to register as a predatory of-
fender and, between 2004 and
2018, was convicted seven
times for failing to register. He
was assigned a new correc-
tions agent in 2019 and twice
refused to sign the required
registration paperwork, once
in August and once in Sep-
tember. He was charged with
one count of failing to register
for each refusal. The district
court denied appellant’s
motion to dismiss on double
jeopardy grounds and the
court of appeals affirmed.

The Supreme Court
considers whether double
jeopardy limits the number
of times the state may charge
a defendant for failing to
register. The double jeop-
ardy clause does not serve
to impose limitations on the
Legislature’s power to define
offenses. Once the Legislature
has done so, the statutory
definition determines the
extent of double jeopardy
protection. Whether double
jeopardy permits the state
to simultaneously charge a
defendant with numerous
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violations of the same statu-
tory provision depends on the
statute’s “unit of prosecution.”
The state cannot repeatedly
charge a defendant for the
same crime, but violations

of the same provision may

be charged more than once

in a single prosecution if the
Legislature “intended the
facts underlying each count

to make up a separate unit of
prosecution.”

Minn. Stat. §243.166, sub-
division 3(a) requires a person
to register “with the correc-
tions agent as soon as the
agent is assigned.” The Court
holds that the Legislature
authorized one “unit of pros-
ecution” for each assignment
of a corrections officer under
subdivision 3(a). Thus, the
state may charge defendants
one time for each failure to
register following the “assign-
ment” of a corrections agent.

Here, appellant’s convic-
tions from 2004 to 2018 did
not bar prosecution of the
2019 offenses, because they in-
volved a different corrections
agent assignment. However,
the August 2019 offense bars
prosecution for the Septem-
ber 2019 offense, because it
involves the same corrections
agent assignment. Thus, the
court of appeals did not err
when it affirmed the denial of
appellant’s motion to dismiss
the August 2019 offense, but
did err when it affirmed the
denial of appellant’s motion to
dismiss the September 2019
offense. State v. Larson, A21-
0220, 980 N.W.2d 592 (Minn.
10/12/2022).

Interference with the
privacy of a minor: State
must prove defendant knew
or had reason to know a
person under 18 years of
age was present. Appellant
was charged with a felony
violation of interfering with a
minor’s privacy, under Minn.
Stat. §609.746, subd. 1(e)
(2), based on allegations he
used a cell phone to secretly
record a 15-year-old in a pub-
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lic bathroom stall. The state
conceded it could not prove
appellant knew or had reason
to know the person was under
the age of 18, but the district
court found the state was
required to prove only appel-
lant’s knowledge of the pres-
ence of a person, not the age
of the person present. After a
stipulated facts trial, appellant
was found guilty. The court of
appeals affirmed.

Section 609.746, subd.
1(e)(2), makes it a crime to
secretly install or use a device
to record or photograph a
person in a place “where a
reasonable person would have
an expectation of privacy and
has exposed or is likely to
expose their intimate parts,”
and the offense becomes a
felony if the defendant knew
or had reason to know that
a minor was present. The
Supreme Court concludes
that the plain language of sec-
tion 609.746, subd. 1(e)(2),
requires the state to prove a
defendant knew or had reason
to know a person under the
age of 18 was present when
they committed the offense.

The Supreme Court
notes that “know” in section
609.746, subd. 1(e)(2), is
specifically defined in section
609.02, subd. 9(2), and re-
quires “that the actor believes
that the specified fact exists.”
Applying this definition to the
ordinary meaning of the other
words in section 609.746,
subd. 1(e)(2), the Court finds
that the statute requires that
the defendant “know or have
reason to know that a minor
under the age of 18 (the
victim) is present when the
offense is committed.” The
court of appeals decision and
the district court’s pretrial de-
nial of appellant’s motion to
dismiss are reversed. State v.
Galvan-Contreras, A20-0366,
980 N.W.2d 578 (Minn.
10/12/2022).

Sentencing: District court

properly denied request
for downward durational
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departure for second-degree
intentional murder. Appellant
pleaded guilty to second-
degree intentional murder for
shooting and killing a man
after a verbal argument and
physical altercation at a mall.
Appellant and the victim
started arguing after the vic-
tim cut in front of appellant
in a line. The victim kicked
appellant, the two fought and
the victim punched appel-
lant, and appellant drew his
licensed firearm and shot at
the victim 15 times. Appellant
walked away, then returned
and shot the victim again.
The court denied appellant’s
motion for a downward dura-
tional sentencing departure
and sentenced him within the
guideline range.

The Minnesota Court of
Appeals finds the district
court did not abuse its discre-
tion when it denied appel-
lant’s departure request. A
downward durational depar-
ture is permitted only if there
are identifiable, substantial,
and compelling circumstances
showing the defendant’s
conduct was significantly less
serious than that typically
involved in the commission of
the offense. A district court
errs in refusing to grant a
departure if it fails to consider
legitimate and significant
reasons for the departure.

Here, appellant argues the
district court focused only
on weighing a lack of a valid
self-defense claim against a
genuine display of remorse,
and failed to consider that his
crime was significantly less
serious than typical, because
the victim was the aggressor,
his actions were consistent
with a heat-of-passion killing,
and his mental health issues
mitigated the seriousness of
the offense. Based on appel-
lant’s sentencing pleadings
and the district court’s order,
the court of appeals is satis-
fied that the district court did,
in fact, consider and reject
appellant’s proffered grounds
for a departure. The district

court’s sentence is affirmed.
State v. Musse, A22-0121,
2022 WL 9627205 (Minn. Ct.
App. 10/17/2022).

Restitution: District court in
postconviction proceedings
may order the refund of res-
titution paid as part of a sen-
tence for a conviction that is
later vacated. Appellant was
convicted of coercion (threat
to expose a secret or disgrace)
and was ordered to pay res-
titution. In a postconviction
proceeding, her conviction
and sentence were vacated,
but the district court denied
appellant’s request for a refund
of restitution payments made.
The court of appeals affirmed
and determined that the
Minnesota Incarceration and
Exoneration Remedies Act
(MIERA) provided the only
procedures for appellant to
receive a refund of restitution.

In Nelson v. Colorado, 137
S. Ct. 1249, 1252 (2017), the
U.S. Supreme Court held that
“[w]hen a criminal conviction
is invalidated by a reviewing
court and no retrial will oc-
cur... the State [is] obliged to
refund fees, court costs, and
restitution exacted from the
defendant upon, and as a con-
sequence of, the conviction.”
The U.S. Supreme Court
found Colorado’s Exoneration
Act did not comport with the
14th Amendment, because
the act imposed “more than
minimal procedures on the
refund of exactions dependent
upon a conviction subsequent-
ly invalidated.” Id. at 1258.

The Minnesota Supreme
Court does not decide wheth-
er there is a constitutional
right to a refund of restitu-
tion, finding that the postcon-
viction statute itself permits
a district court to order a
refund. A convicted person
may petition the district court
“to vacate and set aside the
judgment and to discharge the
petitioner or to resentence the
petitioner or grant a new trial
or correct the sentence or
make other disposition as may



be appropriate.” Minn. Stat.
§590.01, subd. 1 (emphasis
added). The Court finds that
this language grants a district
court the authority to grant a
remedy such as the refund of
restitution a petitioner paid
because of a conviction that
is later invalidated. Such a
disposition is appropriate, as
it returns the parties to the
positions they were in before
the judgment.

The case is remanded to
the district court to deter-
mine the proper amount of
any refund due to appellant.
Byington v. State, A20-1441,
2022 WL 14701093 (Minn.
10/26/2022).

Samantha Foertsch
Bruno Law PLLC
samantha@brunolaw.com
Stephen Foertsch

Bruno Law PLLC
stephen@brunolaw.com

Employment
& Labor Law

Federal Tort Claim Act; no
claim against non-employ-
ees. A lawsuit by homeowners
whose house was destroyed
by a flood soon after they pur-
chased it was not maintain-
able under the Federal Tort
Claims Act. The 8th Circuit
Court of Appeals, affirming
a lower court ruling, found
that the lawsuit could not
be maintained because the
defendants who were alleged
to have concealed the flood
zone status of the property
were not employees of the
federal government, which is
a predicate to a claim under
the statute. Christopherson v.
Bushner, 33 F.4th 495 (8th
Cir. 05/02/2022).

Disability discrimination;
testimony allowed, fees
upheld. The verdict for an em-
ployee for disability discrimi-
nation under the American
Disabilities Act (ADA) was
upheld on appeal over the
objection of the employer
regarding the testimony of a
witness for the plaintiff who
was not an expert. The 8th
Circuit upheld the trial court’s
ruling that the witness could
testify as a “treating practitio-
ner,” which did not constitute
abuse of discretion, and an
award of attorney’s fees also
was upheld for the prevail-
ing plaintiff. Gruttemeyer v.
Transit Authority, 31 F.4th 368
(8th Cir. 04/14/2022).

Noncompete claims;
injunction reversed. A pre-
liminary injunction pertain-
ing to the alleged breach of
a noncompete agreement
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was reversed on grounds that
the claimant was unlikely to
prevail on the merits. The 8th
Circuit, reversing the judg-
ment of the trial court, held
that the trial court abused its
discretion in issuing the pre-
liminary injunction on a sepa-
rate claim of civil conspiracy,
which also was not actionable
under state law. Progressive
Technologies, Inc. v. Chaffin
Holdings, 33 F.4th 481 (8th
Cir. 05/02/2022).

Breach of employment
agreement; claim not action-
able. A nurse practitioner
lost his lawsuit for breach of
contract with the hospital that
employed him and doctors
who worked there was not
maintainable. The Minnesota
Court of Appeals, affirming
a ruling of the Hennepin
County District Court, upheld
summary judgment dismiss-
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ing the claimant’s lawsuit for
breach of contract, breach

of covenant of good faith

and fair dealings, defama-
tion, and other allegations

on grounds that there was no
breach of the employment
agreement and that the report
submitted by the hospital

to the licensing agency was
not grounds for an improper
purpose. Harper v. Tessmer-
Tuck, 2022 WL 3348646
(Minn. Ct. App. 05/02/2022)
(unpublished).

Duty of loyalty; lack of
damages bars claim. A law-
suit by a distributor against
two of its former employees
who had resigned and begun
working with a company’s
former sole supplier was not
maintainable on grounds of
breach of contract, breach of
duty of loyalty, and misap-
propriation of trade secrets.
The claims, including breach
of loyalty, were not action-
able because there was no
evidence that the former em-
ployer suffered any damages
due to the departure of the
employees or their work with
the former supplier. CH Bus
Sales, Inc. v. Guldin, 2022
WL 1751064 (Minn. Ct. App.
05/31/2022) (unpublished).

Unemployment compensa-
tion; ‘misconduct’ cases. An
employee with the Minnesota
Department of Agriculture
who was fired for inappropri-
ate use of his state vehicle
and computer, as well as
disrespectful communication
and behavior and deficient
performance, lost his claim
for benefits. Affirming the
decision of an unemployment
law judge (ULJ) with the
Department of Employment
& Economic Development
(DEED), the appellate court
ruled that there was substan-
tial evidence supporting the
ULDJ’s credibility determina-
tions and the factual findings
that the employee engaged in
“disqualifying misconduct.”
Ballman v. Minnesota Dept.
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of Agriculture, 2022 WL
1751185 (Minn. Ct. App.
05/31/2022) (unpublished).

An applicant for unemploy-
ment benefits lost a battle of
credibility with her employer
and lost her claim for un-
employment compensation
benefits. Affirming a decision
of the ULJ, the appellate
court held that the employer’s
testimony that the employee
may have violated reasonable
policies was more credible
and, therefore, the employee
was disqualified from re-
ceiving benefits. Ferdig v.
Northwest Minnesota Juvenile
Center, 2022 WL 1763619
(Minn. Ct. App. 05/31/2022)
(unpublished).

An employee who was
fired for being intoxicated at
work lost his claim, also on
grounds that testimony from
the employer’s chief executive
officer was more credible than
that of the employee. The
appellate court ruled that the
record substantially supported
the ULJ’s findings, rendering
the employee ineligible for
benefits. Larsen v. First State
Bank Southwest, 2022 WL
1615857 (Minn. Ct. App.
05/23/2022) (unpublished).

A technician who was the
subject of “ribald” complaints
from a client about his perfor-
mance was denied unemploy-
ment benefits. The appellate
court held that the employee’s
conduct constituted disqualify-
ing “misconduct.” Rosenberger
v. South-Town, Inc., 2022 WL
1297610 (Minn. Ct. App.
05/02/2022) (unpublished).

But one employee who was
fired for “alleged misconduct”
prevailed. Reversing a ULJ
determination, the appellate
court held that an interaction
between an employee and his
supervisor did not constitute
a serious violation of accept-
able norms and, therefore,
permitted the employee to re-
ceive unemployment benefits.
Moss v. Masterson Personnel,
Inc., 2022 WL 1298128
(Minn. Ct. App. 05/02/2022)
(unpublished).
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A doctor’s report that an
employee was temporarily
unable to do any type of work
because of problems with his
knee resulted in denial of un-
employment benefits because
the employee was not actively
searching for suitable work,
which is required for receipt
of benefits. The appellate
court upheld that a ULJ’s de-
termination that the employee
was not relieved from seeking
suitable work because of any
executive orders by the gov-
ernor during the pandemic.
Williams v. Schmitty & Sons
School Buses, Inc., 2022 WL
1132270 (Minn. Ct. App.
04/18/2022) (unpublished).

An employee who quit
because he was denied a
personal loan was denied
unemployment benefits. The
court of appeals held that the
reason the employee quit did
not constitute “good cause”
attributable to his employer,
and, therefore, the employee
was not entitled to receive
unemployment compensation
benefits. Hubbard v. Preferred
Concrete Construction, Inc.,
2022 WL 1613286 (Minn. Ct.
App. 05/23/2022) (unpub-
lished).

I Marshall H. Tanick
oy Meyer, Njus & Tanick

mtanick@meyernjus.com

Environmental Law

Minnesota Supreme Court
affirms Limbo Creek is public
water, requires environ-
mental assessment. In late
September the Minnesota
Supreme Court affirmed a
state court of appeals decision
that the upper reach of Limbo
Creek is a public water under
the statutory definition, and
therefore requires an environ-
mental assessment worksheet
(EAW) prior to a proposed
ditch-drainage project.

Minnesota Statutes
provide a definition of public

water that includes “water-
courses with a total drain-
age area greater than two
square miles.” Minn. Stat.
§103G.005, subd. 15(a)(9).
Limbo Creek, consisting of
an upper reach and a lower
reach, is a tributary of the
Minnesota River located in
Renville County, and has

a watershed spanning over
9,330 acres (approximately
14.5 square miles).

In 1979, the Minnesota
Legislature passed a law re-
quiring the Department of
Natural Resources (DNR) to
identify, count, list, and map
the waterbodies of the state.
In 2005, the water law was
amended and currently di-
rects the DNR to “maintain a
public waters inventory map”
that shows the waters desig-
nated as public water during
the 1979 inventory process.
Minn. Stat. §103G.201(a)
(2020).

During the initial 1979
inventory draft, the entire
reach of Limbo Creek was
recorded as public water on
both the inventory list and
map. However, in 1985, when
the DNR finalized the inven-
tory list and map, the upper
reach of Limbo Creek was not
included on the inventory list
but did appear on the inven-
tory map as a heavy-dashed
line which represented both
a public water and a public
ditch.

In 2016, landowners
petitioned Renville County
to approve a ditch-drainage
project that would transform
more than a mile of the upper
reach of Limbo Creek. The
Minnesota Center for Envi-
ronmental Advocacy (MCEA)
petitioned the county to
complete an EAW prior to
the ditch project. The county
determined that the upper
reach of Limbo Creek was
not a public water because
it was not listed on the 1985
public water inventory list,
and therefore denied the
EAW petition and approved
the ditch-drainage project.



The MCEA brought suit in
the court of appeals challeng-
ing the county’s decision. The
court held that the county
erred in determining the
upper reach of Limbo Creek
is not a public water because
it is not on the inventory list,
rather than applying the statu-
tory definition of public water,
and therefore remanded to the
county to complete a manda-
tory EAW, which brings us to
this Supreme Court case.

The Supreme Court noted
that the narrow dispute in this
case is the question as to what
classification of waters should
control whether the upper
reach is or is not public water.
On the one hand, MCEA
argues that the statutory defi-
nition of public waters under
§103G.005 subd. 15 controls,
and on the other hand, the
county argues that the public
water inventory list is the
controlling factor.

In its analysis, the Su-
preme Court agrees with the
county that the upper reach of
Limbo Creek does not appear
on the inventory list, but the
Court points to the fact that
the upper reach of Limbo
Creek does appear on the in-
ventory map. The Court then
details the Renville County
inventory map showing the
upper reach of Limbo Creek
as a heavy-dashed line which
represents a watercourse that
is a protected public water
as well as a public ditch.
Therefore, the Supreme Court
held that the appeals court
did not err when relying on
the statutory definition of
public waters in §103G.005
subd. 15, and not on whether
the water body was included
on the inventory list, when
determining whether the up-
per reach of Limbo Creek is
a public water. As such, the
proposed ditch-drainage proj-
ect that would alter the public
water requires an EAW.

Finally, the Supreme Court
noted that this case only
answered the narrow question
regarding Limbo Creek, and

not the broader question of
whether the inventory or the
statutory definition should
control classification of public
water statewide, stating that
“[i]t is the duty of the Legisla-
ture to clarify the relationship
between the inventory in the
statutory definition of public
waters.” Matter of: Petition of
MCEA for commencement of
an environmental assessment
worksheet, No. A20-1592,
2022 WL 4488498 (N.W.2d
9/28/2022).

Minnesota Court of Ap-
peals rejects tort claims
against Water Gremlin. On
9/19/2022, the Minnesota
Court of Appeals issued an
opinion affirming the district
court’s summary judgment
dismissal of a White Bear
Township resident’s negli-
gence and statutory nuisance
claims against Water Gremlin,
a manufacturer of lead and
metal products. In 2018, the
Minnesota Pollution Control
Agency (MPCA) imposed
penalties upon Water Gremlin
for exceeding the company’s
air-permit emissions limit for
trichloroethylene (TCE), a
hazardous air pollutant. As
a result of the enforcement
action, Water Gremlin, in
early 2019, shut down its
operations that used TCE and
committed to permanently
discontinuing the use of TCE.
The resident’s house was
located within the “area of
concern” on a map MPCA
prepared in 2019 for local
TCE exposure from Water
Gremlin; on MPCA’s 2020
updated map, the resident’s
home was no longer in the
TCE area of concern. The
resident sued Water Gremlin
claiming negligence, statutory
nuisance pursuant to Minn.
Stat. §561.01 (2020), and two
other causes of action. Water
Gremlin moved to dismiss
and for summary judgment on
all four claims.

The court of appeals held
that Water Gremlin had
demonstrated that no genuine

issue of material fact existed
showing that TCE contami-
nated the resident’s property,
and that the resident had
produced no evidence that his
property was contaminated by
TCE. The “area of concern”
maps were not evidence of
actual harm, the court noted,
especially given the undis-
puted fact that TCE does not
stay in the air at a location
very long or build up because
TCE breaks down in a matter
of days to weeks. The court
also rejected the resident’s
arguments that stigma-caused
property-value diminution is a
recognized injury in tort. Ac-
cordingly, the resident could
not establish an injury for
purposes of negligence.

As for statutory nui-
sance, the court held that
the resident’s claim was
missing a critical element,
wrongful conduct (“absent
wrongful conduct there can
be no nuisance”), because,
as discussed previously,
the court found that to the
extent TCE was airborne over
Sharot’s property, it quickly
dissipated. Even if there were
wrongful conduct, the court
continued, no reasonable
factfinder would be able to
conclude that the resident’s
discomfort was reasonable or
that an interference with his
use and enjoyment occurred,
because the record contained
no evidence that it is con-
nected to existing contamina-
tion. Sharot v. Water Gremlin
Company, 2022 WL 4295381
(unpublished) (Minn. Ct.
App. 2022).
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Federal Practice

Dismissal of states’ action
affirmed lack of standing.
The 8th Circuit affirmed the
dismissal of a challenge by 13
states to an Executive Order
by President Biden related
to climate change, agreeing
with the district court that the
states’ challenge to “interim
estimates” was “highly at-
tenuated” and not sufficiently
“concrete,” and that the states
had failed to establish that
their alleged injuries were
caused by the estimates. Mis-
souri v. Biden, F.4th
(8th Cir. 2022).

Fed. R. Civ. P. 59(e); L.R.
7.1; motion for relief from
judgment distinguished from
motion for reconsideration.
Where the plaintiff brought
a motion for relief from
judgment pursuant to Fed. R.
Civ. P. 59(e), and defendants
argued that plaintiff’s mo-
tion was actually a motion
for reconsideration that had
been filed without leave
of court and because the
plaintiff had not engaged in
the required meet and confer
process before filing its mo-
tion, Judge Davis determined
that because the plaintiff was
seeking a substantive change
in a judgment, the motion
was governed by Rule 59(e)
and leave of court was not
required prior to filing. P Park
Mgmt. v. Paisley Park Facility,
LLC, 2022 WL 14882465 (D.
Minn. 10/26/2022).

Denial of motion to amend
scheduling order affirmed.
Distinguishing his previous
diligence analysis in Portz v.
St. Cloud State Univ. (2017
WL 3332220 (D. Minn.
8/4/2017)), Judge Tunheim
affirmed an order by Magis-
trate Judge Thorson that had
denied defendants’ motion to
amend the scheduling order
to allow them to assert an
additional affirmative defense,
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finding that Magistrate Judge
Thorson’s determination that
defendants were not diligent
was not clearly erroneous.
Taqueria El Primo LLC v. II-
linois Farmers Ins. Co., 2022
WL 14004844 (D. Minn.
10/24/2022).

Fed. R. Civ. P. 12(f); motion
to strike class allegations
denied. Rejecting defendants’
argument that plaintiffs had
proposed a “fail-safe” class,
Judge Brasel denied a motion
to strike plaintiffs’ class allega-
tions, finding that the motion
was “premature.” Adams v.
U.S. Bancorp, ___F. Supp.
3d ___ (D. Minn. 2022).

Motion for expedited
handling of motion denied.
Magistrate Judge Wright
denied plaintiffs’ motion for
expedited handling of their
motion to obtain warrant
application materials,
declining “to expedite a
Motion to Compel when there
is no apparent reason it could
not have been filed earlier.”
Lindell v. United States, 2022
WL 5250138 (D. Minn.
10/6/2022).

Standing; action seeking
access to warrant materials
dismissed. Chief Judge
Schiltz dismissed an action
that challenged district
practices related to the sealing
of certain search warrant
materials, finding that the
Reporters Committee’s
alleged “interest in observing
and understanding the work
of the federal trial courts”
was “exactly the kind of
generalized, abstract interest
in the proper application of
the law that the Supreme
Court repeatedly held does
not suffice to establish injury-
in-fact.” In re: Amended
Application of the Reporters
Committee for Freedom of
the Press to Unseal Certain
Surveillance Orders and
Related Materials, 2022 WL
6701785 (10/11/2022).
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Fed. R. Civ. P. 45(d)(2)
(B)(i)-(ii); subpoena; cost-
shifting; order affirmed. In
August 2022, this column
noted an order by Magistrate
Judge Docherty that required
the plaintiffs to bear a portion
of the costs of a non-party’s
document production.

Judge Tostrud recently
rejected the non-party’s appeal
from the portion of Magistrate
Judge’s Order that argued that
cost-shifting is “mandatory,”
finding that the costs were not
so “significant” as to make
Magistrate Judge Docherty’s
order “clearly erroneous or
contrary to law.” Rochester
Drug. Co-op. v. Mylan Inc.,
2022 WL 1598377 (D. Minn.
5/20/2022), affd, 2022
WL 8032746 (D. Minn.
10/14/2022).

Motion for temporary
restraining order denied.
Rejecting the defendant’s
request that he abstain in
light of a pending administra-
tive appeal, Judge Tunheim
nevertheless denied the plain-
tiff’s motion for a temporary
restraining order, finding
that three of the four TRO
factors favored the defendant.
Partners in Nutrition v. Min-
nesota Dept. of Education,
2022 WL 5114461 (D. Minn.
10/4/2022).

Submission of exhib-
its; court not obligated to
“scour” record. Granting
defendants’ motion for sum-
mary judgment in a copyright
action, Judge Frank criticized
the plaintiff for submitting
approximately 3,800 pages
of exhibits in her opposition
to the motion, while citing to
only a few hundred pages of
those exhibits. Judge Frank
stated that “[t]he Court will
not do counsel’s work for
them and scour the remaining
thousands of pages of docu-
ments in search of additional
evidence of discrimination.”
Cooley ex rel. N.O.C. v. Target
Corp., 2022 WL 4540091 (D.
Minn. 9/28/2022).
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Fed. R. Civ. P. 12(b)(6);
fraudulent joinder; motion
to remand denied. Where
the plaintiff commenced an
MHRA action in the Min-
nesota courts, the defendant
removed on the basis of diver-
sity jurisdiction, the plaintiff
amended his complaint to
add a non-diverse defendant
and then moved to remand,
and the non-diverse defen-
dant moved to dismiss, Judge
Montgomery dismissed the
allegations against the non-
diverse defendant pursuant to
Fed. R. Civ. P. 12(b)(6) and
denied the motion to remand.
Garrett v. Boston Scientific
Corp., 2022 WL 4803121 (D.
Minn. 10/3/2022).

28 U.S.C. §1332(a);
amount in controversy;
motion to remand granted.
Where one defendant re-
moved an interpleader action
on the basis of diversity juris-
diction but failed to specify
the amount in controversy,
and a document attached to
the complaint set the amount
in controversy at $65,843.80,
Judge Tunheim rejected
the removing defendant’s
argument that taxes and
fees would make the overall
amount in controversy greater
than $75,000 and remanded
the action to the Minnesota
courts. Edward Jones Trust Co.
v. Knapp, 2022 WL 4465919
(D. Minn. 9/26/2022).

28 U.S.C. §1404(a); mo-
tion to transfer non-resident’s
claim denied. Where a plain-
tiff who resides in Hudson,
Wisconsin filed his action
in the Minnesota courts and
the defendant removed the
action and then sought to
have the action transferred
to its headquarters in the
Eastern District of Michigan
or the Western District of
Wisconsin, Judge Tunheim ac-
knowledged that the plaintiff’s
choice of forum was entitled
to “less deference” because
the plaintiff did not reside in
the district, but nevertheless

denied the motion to transfer
where the plaintiff resided
very close to the Twin Cities,
and none of the other factors
“strongly” favored transfer.
Rock v. Rathsburg Assoc., Inc.,
2022 WL 4450418 (D. Minn.
9/23/2022).

Treating healthcare provid-
ers; non-expert testimony
properly admitted. Deny-
ing defendants’ motion for
a new trial, Judge Nelson
found that the non-expert
testimony of the plaintiff’s
treating healthcare providers
did not constitute undisclosed
expert testimony, and that
defendants also failed to
establish that any possible
error in the admission of that
testimony would have resulted
in a different outcome at trial.
Jacobson v. County of Chisago,
2022 WL 15776699 (D.
Minn. 10/28/2022).

28 U.S.C. §1292(b); re-
quest to certify for interlocu-
tory appeal denied. Judge
Wright denied defendants’
request that she certify an
award of partial summary
judgment to the plaintiff for
interlocutory appeal pursuant
to 28 U.S.C. §1292(b), find-
ing that defendants met none
of the three elements neces-
sary to support their request.
Target Corp. v. ACE Am. Ins.
Co., 2022 WL 4592094 (D.
Minn. 9/30/2022).

L.R. 5.6; motion for contin-
ved sealing granted. Where
the parties disagreed as to
whether certain documents
should remain sealed, Magis-
trate Judge Leung granted the
plaintiff’s motion to continue
the sealing of “highly sensi-
tive... competitive material.”
Taylor Corp. v. Georgia-Pacific
Consumer Prods. LP, 2022
WL 4533797 (D. Minn.
9/28/2022).

; Josh Jacobson
- Law Office of Josh Jacobson
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Immigration Law

DACA: The saga continues.
As noted in the October
2022 edition of Bench & Bar
of Minnesota, the Depart-
ment of Homeland Security
(DHS) published its final rule
on 8/30/2022 implement-
ing its proposed rule (with
some amendments) seeking
to establish regulations to
“preserve and fortify” the De-
ferred Action for Childhood
Arrivals (DACA) program.
The rule was scheduled to go
into effect on 10/31/2022.
On 10/14/2022, U.S. District
Court Judge Andrew Hanen
(Southern District of Texas),
following a remand by the 5th
Circuit Court of Appeals to
review the final rule, issued
an order partially blocking
the regulations from going
into effect while allowing
USCIS to continue accept-
ing and adjudicating DACA
renewal applications filed
by those DACA recipients
with DACA status on or
before the court’s 7/16/2021
permanent injunction. Given
ongoing litigation, USCIS
may nonetheless accept initial
DACA applications but not
process them. State of Texas,
et al. v. United States, et al.,
No. 1:18-CV-00068 (S.D.
Tex. 10/14/2022). https://
www.nilc.org/wp-content/
uploads/2022/11/2022.10.14-
Order-J.-Hanen.pdf

Designation of Ethiopia
for TPS. On 10/21/2022, the
Department of Homeland
Security (DHS) announced
its designation of Ethiopia for
temporary protected status
(TPS) for 18 months. Accord-
ing to Secretary of Homeland
Security Alejandro N. Mayor-
kas, “Ethiopian nationals cur-
rently residing in the U.S. who
cannot safely return due to
conflict-related violence and a

humanitarian crisis involving
severe food shortages, flood-
ing, drought, and displace-
ment, will be able to remain
and work in the United States
until conditions in their home
country improve.” Eligibility
for TPS under the designation
requires continuous residence
in the United States since
10/20/2022. The designation
will go into effect once the no-
tice is published in the Federal
Register. U.S. Department of
Home Security, News Release
(10/21/2022). https.//www.
dhs.gov/news/2022/10/21/dhs-
designates-ethiopia-temporary-
protected-status-18-months

DHS announces new
parole process for cer-
tain Venezuelans. On
10/19/2022, the Department
of Homeland Security (DHS)
published notice of a new
parole process for certain
Venezuelans who agree to
enter the United States by air
at an interior port of entry
(POE) rather than a land port
of entry while arranging for
someone in the United States
to provide them with housing
and other support as needed.
Such individuals must: 1) be
outside the United States; 2)
be a national of Venezuela
or a non-Venezuelan immedi-
ate family member of and
traveling with a Venezuelan
principal beneficiary; 3) have
a U.S.-based supporter who
filed an Affidavit of Support
(Form I-134) on their behalf
and has been vetted and con-
firmed by USCIS; 4) possess
a passport valid for interna-
tional travel; 5) provide for
their own commercial travel
to an air POE and final U.S.
destination; 6) undergo and
pass required national secu-
rity and public safety vetting;
7) comply with all additional
requirements, including vacci-
nation requirements and other
public health guidelines; and
8) demonstrate that a grant of
parole is warranted based on
significant public benefit or
urgent humanitarian reasons

and that a favorable exercise
of discretion is otherwise
merited.

DHS emphasized that,
after 10/19/2022, “Ven-
ezuelans who do not avail
themselves of this process,
and instead enter the United
States without authorization
between POEs, will be subject
to expulsion or removal.”
Likewise, “those who enter
irregularly into the United
States, Mexico, or Panama
will also be found ineligible
for a discretionary grant of
parole under this process.”
The program is fashioned,
in part, on the Uniting for
Ukraine parole process that
was implemented following
Russia’s invasion of Ukraine.
DHS began accepting online
applications for the process
on 10/18/2022. 87 Fed. Reg.
63507-17 (2022). https://
www.govinfo.gov/content/pkg/
FR-2022-10-19/pdf/2022-
22739.pdf

H-2B cap supplemented
with additional visas. On
10/12/2022, the Department
of Homeland Security (DHS),
in consultation with the
Department of Labor (DOL),
announced it will soon issue
a regulation adding 64,716
H-2B temporary nonagricul-
tural worker visas for fiscal
year 2023 (commencing
10/1/2022), to the existing
66,000 H-2B visas normally
allotted each fiscal year. At
the same time, DHS and
DOL are working on strength-
ening protections for U.S. and
foreign workers—“ensuring
that employers first seek out
and recruit American workers
for the jobs to be filled, as the
visa program requires, and
that foreign workers hired are
not exploited by unscrupulous
employers”—by way of the
recently created H-2B Worker
Protection Taskforce.

This H-2B supplement will
include 20,000 visas allocated
to Haiti, Honduras, Guatema-
la, and El Salvador, with the
remaining 44,716 visas made
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available to those returning
workers who received an H-2B
visa, or were otherwise grant-
ed H-2B status, during one of
the last three fiscal years.

The H-2B visa system is a
program allowing employers
to temporarily hire nonciti-
zens to perform nonagricul-
tural labor or services in the
United States. Key aspects
of the program include the
following: 1) the employ-
ment must be temporary in
nature, such as a one-time
occurrence, seasonal need, or
intermittent need; 2) employ-
ers must certify that there are
insufficient numbers of U.S.
workers who are able, willing,
qualified, and available to per-
form the temporary work for
which they seek a prospective
foreign worker; and 3) em-
ployers must certify that the
employment of H-2B workers
will not adversely affect the
wages and working conditions
of similarly employed U.S.
workers. Department of Home-
land Security, News Release
(10/12/2022). https://www.
dhs.gov/news/2022/10/12/
dhs-supplement-h-2b-cap-nearly-
65000-additional-visas-fiscal-
year-2023

Final rule amending H-2A
regulations published. On
10/12/2022, the Department
of Labor (DOL) published
its final rule amending the
regulations devoted to the
certification of agricultural
labor or services performed
by temporary foreign national
workers in the H-2A nonim-
migrant visa program as well
as enforcement of employers’
contractual obligations to
those nonimmigrant workers.
These changes will, accord-
ing to the DOL, “strengthen
protections for workers, mod-
ernize and simplify the H-2A
application and temporary
labor certification process,
and ease regulatory burdens
on employers.” At the same
time, the changes will remain
consistent with the depart-
ment’s responsibility to certify
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there are insufficient able,
willing, and qualified workers
to fill employers’ job oppor-
tunities and the employment
of H-2A workers will not
adversely affect the wages and
working conditions of workers
similarly employed in the
United States. The rule will go
into effect on 11/14/2022. 87
Fed. Reg. 61660-831 (2022).
https://www.govinfo.gov/
content/pkg/FR-2022-10-12/
pdf/2022-20506.pdf

Extension and redesigna-
tion of Burma for TPS. On
9/27/2022, the Department
of Homeland Security (DHS)
published notice of its exten-
sion of the designation of Bur-
ma (Myanmar) for TPS for
18 months, from 11/26/2022
through 5/25/2024, for those
who currently hold that
status and continue to meet
the eligibility requirements.
The period for reregistration
runs from 9/27/2022 through
11/26/2022. In addition,
DHS redesignated the country
for TPS given the “ongoing
violence and the resulting dis-
placement in Burma [which]
have caused major vulnerabili-
ties related to 1) shelter; 2)
food security and nutrition; 3)
water, sanitation and hygiene
(WASH); 4) health; and 5)
education.” Eligibility require-
ments for those filing for the
first time under the redesigna-
tion include, among others,
continuous residence in the
United States since 9/25/2022
and continuous physical
presence in the United States
since 11/26/2022, the effec-
tive date of the redesignation
of Burma for TPS. The period
for first-time registration runs
from 9/27/2022 through
5/25/2024. 87 Fed. Reg.
58515-24 (2022). https://
www.govinfo.gov/content/pkg/
FR-2022-09-27/pdf/2022-
20784.pdf

R. Mark Frey
Frey Law Olffice
rmfrey@cs.com
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Intellectual Property

Patent: Voluntary dis-
missal of safe harbor claim
in declaratory action. Judge
Frank recently granted plain-
tiff Corning Inc.’s motion
to dismiss Count Ten of its
complaint. Corning filed a
declaratory judgment action
against Wilson Wolf Manu-
facturing Corporation and
John Wilson seeking adjudica-
tion of questions of patent
infringement and invalidity
related to it and its customers.
In Count Ten of its suit, Corn-
ing sought a declaration that
the safe harbor defense im-
munized Corning’s customers
from Wilson Wolf’s claims of
patent infringement. Corning
moved to voluntarily dismiss
Count Ten of its amended
complaint.

Under Federal Rule of
Civil Procedure 41, after the
opposing party serves either
an answer or a motion for
summary judgment, an action
may be dismissed at the plain-
tiff’s request only by court
order, on terms that the court
considers proper. A court
is not required to dismiss a
claim upon request. Instead,
courts take a variety of factors
into account, including wheth-
er the party has presented
a proper explanation for its
desire to dismiss, whether a
dismissal would result in a
waste of judicial time and ef-
fort, and whether a dismissal
will prejudice the defendants.
In Count Ten, Corning sought
a declaration that Corning’s
customers and end-users of
its HYPER Stack product
did not infringe defendants’
patents because the alleged
infringing conduct was ex-
empted under the FDA “safe
harbor” created by 35 U.S.C.
§ 271(e)(1). Corning stated
that it asserted the safe harbor
defense because the defense
had been raised in two of the
three lawsuits against Corn-
ing’s customers, but that in
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view of the discovery in the
instant case, the application
of the “safe harbor” defense
turned on facts that were
unique to each customer.
Thus, Corning argued that
the “safe harbor” defense
was best litigated (if neces-
sary) in the context of each
of the customer lawsuits.
Defendants did not oppose
the dismissal but argued that
due to the prejudice and waste
caused by litigating Count
Ten, the dismissal should be
with prejudice. Upon review,
the court found that volun-
tary dismissal of Count Ten
without prejudice was war-
ranted, but the court reserved
the right to have Corning
reimburse defendants for
costs and fees directly related
to the litigation of Count Ten
in the action should circum-
stances warrant. Corning Inc.
v. Wilson Wolf Mfg. Corp., No.
20-700 (DWF/TNL), 2022
U.S. Dist. LEXIS 201042 (D.
Minn. 11/4/2022).

Joe Dubis
Merchant & Gould
jdubis@merchantgould.com

Real Property

Removing a bridge was
not a taking. The Minnesota
Court of Appeals affirmed
a district court’s dismissal
of appellants’ inverse-con-
demnation claim because it
upheld the district court’s de-
termination that the property
owners retained reasonably
convenient and suitable ac-
cess to their property follow-
ing the township’s decision
to remove a bridge. In Matter
of Kuk, the property owners
argued that they lost reason-
ably convenient and suit-
able access to their property
because (1) they only have
access via a southern ease-
ment rather than a public
road; (2) the southern ease-
ment does not accommodate

regular vehicles and would
require extra winter main-
tenance; and (3) accessing
the homestead site from the
southern easement requires
traversing a ravine and steep
hillside. The property owners
further argued that even if the
southern easement provides
reasonably convenient and
suitable access to the south-
ern portion of the property, it
does not provide reasonably
convenient and suitable ac-
cess to the homestead site.
The court found that the
evidence sustains the district
court’s findings that the prop-
erty owners maintain reason-
ably convenient and suitable
access. The southern ease-
ment provides ingress and
egress to a nearby street. The
court noted that even before
the property owners recorded
the southern easement,
previous owners accessed
the property from the south
and that the southern ease-
ment has been the property’s
primary access. Further, the
southern easement continued
to provide suitable access to
the property for agricultural
purposes. With respect to
the bridge, the court added
that the property owners
suspected in 1995 that the
bridge had limited capac-
ity and could not be relied
on to provide permanent
access. The property owners
secured the southern ease-
ment because they anticipated
problems with the bridge, and
have always used the south-
ern easement, rather than the
bridge, to access the property
to farm. The court discerned
no clear error in the district
court’s determination that
the property owners main-
tain reasonably convenient
and suitable access, and as
such, concluded as a matter
of law that the township’s
removal of the bridge did not
constitute a taking. Matter
of Kuk, No. A22-0180, 2022
WL 4682932 (Minn. Ct. App.
10/3/2022).



Clear and definite terms
required to expressly abro-
gate the doctrine of equitable
conversion. A handwritten
representation in a purchase
agreement failed to expressly
abrogate the doctrine of equi-
table conversion, and thus the
appellant had no legal right to
unilaterally burden a property
with an easement after the ex-
ecution of a purchase agree-
ment. In Howard, Sun Trust
Financial, LLC argued that
the plain language of hand-
written representations added
to the purchase agreement
are sufficient to show that the
parties intended to abrogate
the doctrine of equitable
conversion and allow Sun
Trust to convey an easement
to Gulf Holdings after the
purchase agreement had been
executed. The court, however,
determined the handwritten
language to be too vague and
indefinite to have any mean-
ing at all. The representation
added to the purchase agree-
ment that the sale was “[s]
ubject to telecommunications
easement lease rights thereaf-
ter to Gulf Holdings LLC and
its assigns” was found to lack
any of the terms necessary to
validly show an intent of the
parties to abrogate the doc-
trine of equitable conversion.
The language of the agree-
ment shows no intent by the
parties to allow Sun Trust to
convey a new nearly 100-year
easement to Gulf Holdings
without involving the buyers.
The representation failed to
include any details describing
how long the easement would
be burdening the property
and failed to provide any
clarity on the scope of the
easement or how the property
would be burdened. Further,
the easement did not exist
when the purchase agreement
was drafted. The court held
that those are material details
that one would include in any
representation that purported
to abrogate the rights of a
buyer following the execution
of a purchase agreement and

that no amount of extrinsic
evidence could rectify the
omission of those material
details. Thus, the representa-
tion added to the purchase
agreement was too vague,
indefinite, and uncertain to
interpret and was therefore
void and unenforceable.

The court held that
because no other language
in the purchase agreement
expressly abrogates the
doctrine of equitable conver-
sion, Sun Trust had no legal
right to unilaterally burden
the property with an ease-
ment after the execution of
the purchase agreement and
affirmed the district court’s
grant of summary judgment
to the buyers on their quiet-
title claim. The court also
reversed the dismissal of the
buyers’ slander-of-title claim
and remanded it to the district
court for further analysis.
Howard v. Sun Trust Fin.
LLC, No. A21-1634, 2022
WL 6272038 (Minn. Ct. App.
10/10/2022).
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Mike Pfau
DeWitt LLP
mjp@dewittllp.com

Tax Law

Addition to bankruptcy
law constrains tax court in
issuing automatic stays.

A taxpayer had a petition
pending in tax court. The
taxpayer then filed a chapter
11 bankruptcy petition, which
automatically stayed the tax
court proceeding pursuant

to 11 U.S.C. §362(a)(8). The
bankruptcy court issued an
order confirming the taxpay-
ers’ Chapter 11 plan, and
the taxpayers then moved to
lift the stay. The tax court
held that although such an
order might have previously
been granted under case law,
a change to the bankruptcy
code limited the tax court’s
prior holding. In particular,

the tax court reasoned that
the additional statutory
language clearly provided that
debt is not discharged until
“(i) the bankruptcy court
grants a discharge on comple-
tion of all payments under
the plan or (ii) a bankruptcy
court grants a discharge
before that time after notice
and a hearing.” In this case,
since neither of those events
had occurred, the tax court
determined it did not have
discretion to lift the automatic
stay. Cochran v. Comm’r, No.
21002-16, 2022 WL 6957390
(T.C. 10/12/2022).

Refund not binding on IRS.
In a memorandum opinion,
the tax court reminded indi-
vidual taxpayers that tax re-
funds are not final determina-
tions that preclude subsequent
adjustments. A married cou-
ple was assessed a deficiency
relating to their advanced
premium tax credits (APTC).
The APTC has proved chal-
lenging to taxpayers, in part
because the advance nature
of the credit combines with
taxpayers’ changing financial
circumstances throughout the
year. As the court explains,
“At year end a taxpayer who
received an APTC must
reconcile the amount of the
APTC already received with
the entitlement amount....

If the APTC is greater than
the entitlement amount, the
taxpayer owes the Govern-
ment the excess APTC, which
will be reflected as an increase
in tax.” In this dispute, the
taxpayers received more in
premium than amounts to
which they were ultimately
entitled. To compound the
taxpayers’ confusion, their
refund was first frozen; then,
after supplying additional
requested information, the
taxpayers received the refund.
Later, however, the taxpayers
were audited, and a deficiency
was assessed. The taxpayers
made a preclusion argument,
which the court rejected
based on long settled case
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law. “A refund is not binding
on the Commissioner in the
absence of a closing agree-
ment, valid compromise, or
final adjudication.... It is well
settled that the granting of a
refund does not preclude the
Commissioner from issuing a
notice of deficiency merely be-
cause he accepted a taxpayer’s
return and issued a refund.”
Manzolillo v. Comm’r, T.C.M.
(RIA) 2022-107 (T.C. 2022)
(internal citations omitted).

Testimony given under
oath and subject to cross-
examination amounts to
“newly discovered evidence”
in an innocent spouse case.
Judge Holmes issues a bench
opinion following a trial in
which a taxpayer sought
innocent spouse relief. The
opinion explained that the
court is “to look only at the
administrative record, with
two exceptions; and those two
exceptions are for evidence
that is newly discovered or
evidence that was previ-
ously unavailable.” The court
considered the taxpayer’s tes-
timony as fitting into one of
those exceptions for the pur-
poses of the instant case. The
court cautioned, however, that
the court was “not deciding
this for all cases in the future.
I am assuming that I can look
at the evidence that took the
form of her testimony. So I
will look at both the admin-
istrative record in this case
and at the testimony of [the
petitioning spouse].” Baciga-
lupiv. Comm’r, No. 20480-21,
2022 WL 15427141 (T.C.
10/27/2022).

Morgan Holcomb
Mitchell Hamline School of Law
morgan.holcomb@mitchellhamline.edu

Brandy Johnson
Mitchell Hamline School of Law

brandy.johnson2@mitchellhamline.edu

« BENCH + BAR OF MINNESOTA 41



MINNESOTA JUSTICE

THE MINNESOTA JUSTICE FOUNDATION THANKS THE SPONSORS OF OUR
40™ ANNIVERSARY CELEBRATION

Gold Sponsors
Fredrikson & Byron, PA
Robins Kaplan LLP
Stinson LLP

Silver Sponsors
Ballard Spahr LLP
Dorsey & Whitney LLP
Lathrop GFM LLP
Maslon LLP
Taft Stettinius & Hollister LLP

Bronze Sponsors

Best & Flanagan LLP

Faegre Drinker Biddle & Reath LLP
Fox Rothschild LLP

Mitchell Hamline School of Law

Nichols Kaster, PLLP

University of Minnesota Law School

University of St. Thomas School of Law
Zelle LLP

Pro Bono Supporters
Aafedt, Forde, Gray, Monson & Hager, P.A.

Chestnut Cambronne PA
Cresston Law LLC
Greene Espel PLLP

Hall Law, P.A.
HEKM Employment Attorneys LLP
Swanson Law Office, P.C.
Robin M. Maher and David C. Fathi in memory of Maria Maher



MEMBER NEWS A

PEOPLE + PRACTICE

WE GLADLY ACCEPT ANNOUNCEMENTS REGARDING CURRENT MEMBERS OF THE MSBA. =X bb@mnbars.org

Maslon LLP
announced
the addition
of Carmen
Carballo
and Abigail
Maier to
the firm’s
litigation
group,
Yemaya Hanna to the estate planning
group, and Jessica Karp to the corporate
& securities group.

David Tanabe was
selected by the National
Conference of Bankruptcy
Judges for the 2022
Blackshear American
College of Bankruptcy Presidential
Fellowship. Tanabe is an associate at
Winthrop & Weinstine, PA.

Martha Snipstad has

joined Meagher + Geer in
the catastrophic loss, com-
mercial litigation, construc-

ﬂ
tion, intellectual property,

and products liability practice groups.

Merchant &
g Gould PC
(= announced
) that
Christian

J. Hansen has joined as a partner and
Heather S. Chatterton has joined as an
associate.

Stinson LLP announced seven new
associates have joined the firm’s
Minneapolis office: Sharon (Maher)
Beck, Mark Ficken, Doug Lewis,
Desiree McDowell, Natalie Nelson,
Billy Price, and Zach Wright.

Jill L. Strodthoff has

| joined Moss & Barnett

as a member of the firm's
real estate and real estate
finance teams.

Kutak Rock announced the addition of
four associates to its Minneapolis office:
Nathan Froemming, Benjamin Kramer,
Spencer Riegelman, and Madaline
Simon.

Fredrikson & Byron announced the
addition of 12 atforneys to its Minneapolis
office: Claire E. Beyer, Andrea S.
Boeckers, Eric D. Buss, Nate Converse,
Eve P. Durand, L. Adam Mowder,
David J.T. Salmon, Tarun Sharma,
Noah J. Stommel, Sarah Theisen,
Brooke C. Trottier, Schuyler G. Troy,
and Thomas Wheeler.

Nick’s accomplishments feature:

clerking at SiebenCarey

Personal Injury Law

Know your rights.
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SiebenCarey

As Our Newest Attorney, Nick Carey
Continues Long Tradition of Service

Nick follows in the footsteps of five generations of Carey attorneys that
started with great-great-grandfather James Patrick Carey in the late 1800s.

e Numerous recognitions for excellence during 12 years in the Minnesota National
Guard as a member of the 1-125 Field Artillery Unit

e Experience on a wide range of cases, including motor vehicle accidents,
workplace injuries, product liability, and other personal injury matters while

¢ J.D., Mitchell Hamline School of Law; Bachelor’s in Finance, Hamline University

—ANNIVERSARY —

We welcome Nick to SiebenCarey,
and he welcomes your referrals!

nick.carey@knowyourrights.com ¢ 612-333-4500
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CLASSIFIED ADS

For more information about placing classified ads visit: www.mnbar.org/classifieds

ATTORNEY WANTED

FAMILY LAW ATTORNEY
HYBRID REMOTE

Seeking family law attorney with
at least two years' experience to
be a contract attorney for well-
established solo practitioner. Flex-
ible hours and training provided.
Please send resume to christine@
mnfam.com

ASSOCIATE ATTORNEY —
REICHERT WENNER, PA

A general practice law firm in St.
Cloud, MN has an immediate
opening for an associate attorney
with at least two years of experi-
ence in civil litigation, family law,
real estate or corporate law. The
candidate should have strong
research, writing and client com-
munication skills. Submit cover let-
ter, resume and writing sample to:
Imiller@reichertwennerlaw.com.

ASSOCIATE ATTORNEY
Christensen & Laue, PLLC, in Eding,
Minnesota, seeks an associate at-
torney with one to three years of
experience, to practice real estate,
business, estate planning and pro-
bate law, in a collegial setting. Ap-
plicants must possess strong legal
writing skills, experience working
with clients, and experience in the
practice areas listed above. Send
resume and cover letter to: mw@
edinalaw.com.

CORPORATE COUNSEL

Edina Realty, Inc. is seeking an at-
torney with zero to three years of
experience to work as Corporate
Counsel in its corporate office in
Edina, MN office. Strong writ-

ing and oral communication skills
are required; experience with
real property law is a plus. Posi-
tion entails giving legal direction
to real estate agents, conducting
educational presentations, con-
tract negotiations, legal research
and litigation management. Please
contact Liz Godes, HR Generalist,
at: lizgodes@edinarealty.com

EXPERIENCED CRIMINAL
DEFENSE ATTORNEY

Gerald Miller, PA a Minneapolis
criminal defense law firm seeks an
attorney to join our dynamic fast-
growing practice. Qualifications:
Licensed to practice law in Min-
nesota. Two to five years or more
of criminal defense or prosecution
experience. Strong work ethic,
highly motivated and a passion
to excel. Compassionate. Strong
relationship and rapport building
skills. Must be persuasive, have
sales ability and excellent com-
munication skills. Compensation
includes salary, commission, and
bonus of $100,000 to 150,000
per year. Outstanding opportunity
for professional growth, court room
experience and financial compen-
sation. All information will be kept
confidential. Please email resume
and cover letter describing your
background and interest regard-
ing “EXPERIENCED CRIMINAL
ATTORNEY” to: kyle@geraldmiller.

com

ASSOCIATE ATTORNEY

Rodney D. Anderson Law Offices,
LLC, an estate planning law firm in
Rochester, MN, is looking for an
attorney to practice in the areas of
estate planning and probate and
trust administration. Qualifications:
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two plus years of Minnesota estate
planning, probate and trust admin-
istration experience. Please sub-
mit resume, letter describing your
background and experience, and
law school transcript to Corenia
Kollasch Walz at: walz.corenia@
rdalaw.net.

ASSOCIATE ATTORNEY

Join our team at the Swenson Le-
rvick Law Firm! We are currently
looking for an associate attorney
to build our growing practice. As
the City Attorneys for several sur-
rounding municipalities, our asso-
ciate attorney will have the oppor-
tunity to hone their courtroom skills
while prosecuting crimes for the
City of Alexandria, as well as es-
tablish a private law practice. We
are currently looking to build on
our thriving family law practice but
welcome this attorney to expand
on their particular areas of interest.
Ranked as one the top micropoli-
tans in the U.S. and as the #1 mic-
ropolitan in Minnesota, Alexandria
is surrounded by great lakes for
year-round fun and even greater
people! We are conveniently lo-
cated between Fargo and Minne-
apolis and offer a large client base
and a collegial local bar associa-
tion without the hustle and bustle of
the big city. Our team offers op-
portunities for personal and pro-
fessional growth and values com-
munity involvement. Alexandria is
known to be an excellent place to
live, work, and raise a family. For
more information about our team
and practice, please visit our web-
site at:  www.alexandriamnlaw.
com. Interested applicants should
send a cover lefter and resume to
Beth at: bak@alexandriamnlaw.
com.

EMPLOYMENT & BUSINESS
LITIGATION ASSOCIATE
ATTORNEY (MINNEAPOLIS)
Trepanier MacGillis Battina PA
seeks a highly motivated associ-
ate attorney licensed in Minnesota
with two to four years of experi-
ence to perform top-quality work
in a small-firm atmosphere. This
position will primarily involve liti-
gation in the areas of employment,
non-compete, trade secrets, minor-
ity shareholder, breach of contract,
and general business disputes. The
position will also involve some
contract  drafting, transactional
work, and advice and counseling.
Candidates should have strong ac-
ademic credentials and excellent
writing skills. Competitive wage
based on experience; 401 (k) with
3% contribution, health/dental/
vision insurance, and life insurance
available. If you have a positive at-
titude and great work ethic, please
apply to join our team! We offer a
small-firm work environment with a
reasonable annual billable hour's
target. This position presents the
opportunity to immediately have
client contact and be involved in
litigation in the courtroom. Send
inquiries via email only to: Joni L.
Spratt, Legal Assistant and Office
Manager, Trepanier MacGillis
Battina PA, jspraftt@trepanierlaw.
com. More information on the firm
can be found at www.trepanier-
law.com. Trepanier MacGillis Bat-
tina PA represents corporations,
business owners, and executives
in the areas of corporate law, real
estate, business transactions, com-
mercial litigation, employment law,
shareholder disputes, and non-
compete/trade secrets disputes.



Findthe Right Practice
Management Fit for Your Firm

Fifms using practice management fools—such as
clientporials, online payments, and client intake —
liectnear 40% more revenue per attorney.” 3

Not all firms are the same, so why should they use the same practice management system?

With this in mind, MSBA Advantage brings you discounts from seven practice management partners,
each with a different set of practice tools and resources.
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STAFF ATTORNEY

Central Minnesota Legal Services
seeks full-time attorneys for its Min-
neapolis office. Family law, and/
or housing Law; some work in other
poverty law. Licensed in MN pre-
ferred. Post-law school pov. law
experience, family, housing law, or
clinical experience preferred. Span-
ish or Somali language a plus. Sal-
ary $60,000-$72,258 D.O.E. Ex-
cellent benefits. Hybrid work policy.
Resume, cover letter, references and
writing sample to Hiring Committee:
info@centralmnlegal.org EOE.

CHIEF PUBLIC DEFENDER

The Chief District Public Defender
is responsible for the administra-
tion of public defender services
in the district, consistent with stan-
dards adopted by the State Board
of Public Defense and the policies
and procedures adopted by the
State Public Defender. The Fourth
Judicial District (Hennepin County)
Public Defender Office is the larg-
est in the state with 200 employees
and an annual budget of more
than $20 million. Definition/Sum-
mary of Duties: Under general di-
rection and approval of the Board
of Public Defense, and the State
Public Defender; the Chief District
Public Defender is responsible for
the supervision and administration
of district employees and offices;
responsible for the hiring, disciplin-
ing or the termination of employees
under her/his supervision; Super-
vises and evaluates the work of
attorneys and support personnel;
Receives and responds to inquiries
from the public concerning the ac-
tivities of the District Public Defend-
er Office and its employees; Re-
ceives and responds to complaints
from clients and makes decisions
on resolution of complaints; Assigns
cases to insure an even distribution
of the workload; Works to resolve
court scheduling issues and con-
flict assignments; Interviews, trains,
mentors and evaluates assigned
employees; Maintains liaison with
court administration, judges and
other court personnel; Undertakes
related additional duties and as-
signments as required by the Board
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of Public Defense or State Public
Defender; coordinates with other
Chief District Public Defenders,
Administrative Services Office and
State Public Defender on policy is-
sues and activities. Please contact
Liz Lundgren at: 612-200-8726.

CORPORATE & SECURITIES
ATTORNEY

Maslon LLP is seeking attorney
candidates with three to seven
years of experience to work in our
Corporate & Securities Practice
Group. Candidates should have
experience in corporate law, with
specific experience in mergers and
acquisitions, entity formation and
governance, securities commercial
contracting, drafting technology
agreements and general business
counseling. A strong preference
will be given to candidates with
substantial securities and/or merg-
ers and acquisitions experience.
Successful candidates are highly
motivated with an entrepreneurial
spirit who are looking to join a firm
where they can build a practice
for the long term. To apply, please
submit a resume and cover letter to
Angie Roell, Legal Talent Manager,
at: angie.roell@maslon.com.

CRIMINAL DEFENSE ATTORNEY
— NO EXPERIENCE NECESSARY
Gerald Miller, PA a Minneapolis
criminal defense law firm seeks
an attorney to join our dynamic
fast-growing practice. Qualifica-
tions: Licensed to practice law in
Minnesota. No experience is re-
quired. Strong work ethic, highly
motivated and a passion to excel.
Compassionate. Strong  relation-
ship and rapport building skills.
Must be persuasive, have sales
ability and excellent communica-
tion skills. Compensation includes
salary, commission, and bonus
from 70,000 per year. Outstand-
ing opportunity for professional
growth, court room experience
and financial compensation. All
information will be kept confiden-
tial. Please email resume and cover
letter describing your background
and interest regarding “NO EXPE-
RIENCE CRIMINAL ATTORNEY”
to: kyle@geraldmiller.com
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PERSONAL INJURY ATTORNEY
Personal Injury Attorney with five
plus years of experience wanted
for successful, growing, five at-
torney law firm in Park Rapids, the
heart of lake country in north-cen-
tral MN. Flexible compensation,
partnership potential, and high
quality of life. Potential hybrid op-
tion. Reply via email to: saraswan-
son@tszlaw.com or via mail to: PO
Box 87, Park Rapids, MN 56470.

ASSOCIATE ATTORNEY
DULUTH, MN

Hanft Fride Law Firm is seeking an
associate attorney with zero to five
years of experience to join its civil
litigation practice in Duluth. Asso-
ciates will also have opportunities
to experience our transactional
practice. Qualified candidates
will have excellent communication
and writing skills, solid academic
credentials, and the ability to work
independently or as a team. Litiga-
tion experience or judicial clerkship
experience preferred, but not re-
quired. For those inferested in work-
ing at a well-established firm and
living in a cool city, please apply
online at: hanftlaw.com/careers

LITIGATION ATTORNEY

Small, growing litigation firm with
national personal injury defense
practice seeking a lawyer with 5
to 15 years' experience in personal
injury and/or trial work. Strong
writing, researching and interper-
sonal skills are necessary. Licensure
in other states is a plus. Please send
resume and/or direct inquires to:
igernes@donnalaw.com.

ASSOCIATE ATTORNEY

Jardine, Logan & O’Brien PLLP is a
midsize law firm in the east metro
looking for an Associate Attorney
with experience in workers’ com-
pensation. Excellent communica-
tion skills and writing skills required.
Insurance defense experience a
plus. Our firm offers an extensive
history of providing excellent legal
services to our clients. This is an ex-
citing opportunity for a bright and

energetic attorney to work with an
established law firm. Salary com-
mensurate with experience. Jar-
dine, logan & O’Brien PLLP is an
Affirmative Action/Equal Employ-
ment Employer. Please go to: www.
jlolaw.com to apply.

ASSOCIATE ATTORNEY

Are you an exceptional writer who
takes pride in your work? We're a
Minneapolis-based trial firm that
represents plaintiffs in employment,
civil rights, and medical malprac-
tice cases. We're looking for a
top-notch writer who can help us
achieve our mission of holding pow-
erful interests accountable for hurt-
ing good people. You should have
a demonstrated excellence in legal
research and writing, takepride in
your work, be self-directed, and
committed to always getting better.
Clerkships or law review preferred,
but not required. There's no make-
work here — everything counts. You
will be drafting briefs, memos, com-
plaints, demands, and correspon-
dence. Compensation, hours (full-
time or part-time), start date, and
work location (home or office) are
negotiable. If you're ready to make
a difference, email your resume, a
cover letter, and a writing sample.
J. Ashwin Madia, Madia Newville

LLC, jamadia@madianewville.com.

LITIGATION ASSOCIATES

Meagher + Geer has openings in
the Minneapolis office for litiga-
tion associate attorneys with zero
to four years of experience. We
have openings in several practice
groups including employment ad-
vising and litigation, and corpo-
rate real estate/business/estate
planning & trusts, and family law.
Applicants should have excellent
academic credentials, exceptional
writing skills, persuasive speaking
and analytical skills, and be admit-
ted to the Minnesota bar. Litigation
experience or judicial clerkship
experience preferred. Applications
will only be accepted at: www.
meagher.com on our Careers page
and applicants are asked to submit
a cover letter, resume, law school
transcript and two writing samples.



The Minnesota CLE Season Pass

Your Best Value in Continuing Legal Education!

3 Great Choices —
But Only 1 Super Pass!
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But the Super Pass provides the greatest value and allows for the
greatest flexibility. Super Passholders can attend an unlimited number of in-person programs
AND online seminars for a full year!

And it gets even better — a Super Passholder has access to our tremendous LinkedLaw Deskbook
Premium Library. This digital resource contains 44 of our noted Deskbooks and Handbooks and is
accessible using a single search feature. In addition, every case, statute and regulation is linked to the full
text of the primary authority! It's an amazing time-saving product that you are sure to love.

See the chart below to compare the 3 Season Pass options — and then order your Pass today!
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VALUE!
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IN-PERSON ONLINE SUPER
Live In-Person Seminars Unlimited 50% off Unlimited
Live Online Seminars 50% off Unlimited Unlimited
On Demand Seminars 50% off Unlimited Unlimited
Skills Training Seminars 50% off 50% off Included
eCoursebook Collection* Included Included Included
LinkedLaw Deskbook Library* 50% off 50% off Included
cher Minnesota CLE Publications 50% off 50% off 50% off
(includes Automated Document Systems)*
$50 or $100 Discount
for Current or Previous Yes Yes Yes
Season Passholders**
My CLE Credit
Tracks Minnesota CLE courses attended Yes Yes Yes
* Applies to annual subscription. ** Depends on previous Pass expiration date and purchase date of new Pass.
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A OPPORTUNITY MARKET

OFFICE SPACE

EXECUTIVE OFFICE SPACE

IN ST. PAUL

Office space available for up to two
attorneys and one assistant/parale-
gal in office of established law firm
in Class A building in downtown St
Paul. Access to conference rooms,
staffed client reception area and
other amenities. Twieser@mkglaw.
com 651-233-0769 (Cell).

EDINA OFFICE SPACE
AVAILABLE

Flexible office space available in
Edina. If you are looking for an
affordable private, co-working or
virtual office in a stylish, locally
owned Executive Suites with full
amenities, we'd love to share our
space. Learn more at: www.col-
laborativeallianceinc.com or email
ron@ousky.com

PREMIUM OFFICE SPACE

FOR RENT

New Buildout in 5th Street Tow-
ers, beautiful views, full amenities:
conference rooms, phone, internet,
scanner/copier, reception, sig-
nage, underground-parking and
health-club provided. Four offices

and two assistant stations available
in a 15-office suite with two estab-
lished firms. boris@parkerwenner.
com, 612-355-2201.

PROFESSIONAL
SERVICES

COLLECTION OF 500
BIOGRAPHIES AND STUDIES
Collection of 500 biographies
and studies of justices of the United
States Supreme Court, including 7
books about the first Justice Harlan;
61 by and about Holmes; 38 about
Brandeis; 27 about Frankfurter; 18
about Black;14 about Rehnquist
and many more. All hardback.
Free. Interested institutions and li-
braries may contact dhedin@hot-
mail.com.

MEDIATORS AND
ARBITRATORS

Efficient. Effective.  Affordable.
Experienced mediators and arbi-
trators working with you to fit the
procedure to the problem - flat fee
mediation to full arbitration hear-
ings. 612-877-6400 www.Value-
SolveADR.org

POWERHOUSE MEDIATION
TRAINING

New Rule 114 approved roster
courses. Civil and Family. Media-
tion, Arbitration and Evaluative.
Earn CLE and Rule 114 credits. Kris-
ti Paulson | PowerHouse (Kristi@
powerhousemediation.com or 612-
895-2210). More information at:
www.powerhousemediation.com

REAL ESTATE EXPERT
WITNESS

Agent standards of care, fiduciary
duties, disclosure, damages/lost
profit analysis, forensic case analy-
sis, and zoning/land-use issues.
Analysis and distillation of complex
real estate matters. Excellent cre-
dentials and experience. drtommu-
sil@gmail.com 612-207-7895

METEOROLOGICAL
CONSULTANT

Meteorological  consultant,  Dr.
Matthew Bunkers (30+ years of
experience), provides expert infor-
mation and reports pertaining to
forensic meteorology, high winds,
tornadoes, hail, rainfall and flood-
ing, fog, heavy snow, icing, fire
weather, and ag weather. www.
npweather.com, nrnplnsweather@

gmail.com, 605-390-7243.

MEDIATION TRAINING

Qualify for the Supreme Court Ros-
ter. Earn 30 or 40 CLE's. Highly rat-
ed course. St. Paul 612-824-8988

transformativemediation.com

ATTORNEY COACH /
CONSULTANT

Attorney coach / consultant Roy
S. Ginsburg provides marketing,
practice management and strategic
/ succession planning services to
individual lawyers and firms. www.
royginsburg.com, roy@roygins-
burg.com, 612-812-4500.

PLACE AN AD
Ads should be submitted online at:
www.mnbar.org/ classifieds
For details call Jackie at:
612-333-1183

1600 EXECUTIVE SUITES
WOULD LIKE TO THANK
THE ATTORNEYS AT

. N
Santi Z& Cerny

FOR OVER 5 YEARS
OF TENANCY
AND TRUST IN US!
WE LOVE
OUR TENANTS!

VIRTUAL OR PRIVATE OFFICE?
Check out our websites, call 612-337-9000, or stop by for a tour.
1600 or IDS-ExecutiveSuites.com
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Capture
the Truth

Without
Chasing

Your Tail.

eDiscovery without the runaround.
Maximize your time and resources
by partnering with Shepherd Data
Services. Qur comprehensive
eDiscovery solutions combine
technical expertise and legal know-
how to deliver a defensible, superior
product powered by RelativityOne®

Count on Shepherd for eDiscovery,
Digital Forensics, Managed Review,
Consultation and Training — all
provided with a jump-through-
hoops level of service and diligence.

Go ahead, toss us your most complex
data challenges. Our team is bred to
solve them.

hepherd
*-S[T\ I:‘.Dalta Services’

21
> Leading The Pack Since 2002

612.659.1234 shepherddata.com
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Full-Service Minnesota Team.
National Firm Resources.
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At Spencer Fane, your business leaders work with our business leaders.

The deep and collaborative talents of our diverse Minneapolis team allow Spencer Fane to
provide agile, experienced, and cost-effective representation throughout the state.

In addition to our local presence and experience, our Minneapolis attorneys have the
resources of more than 400 attorneys in 22 offices across 13 states with a wide range of
practice areas covering multiple industries to meet client needs in Minnesota and beyond.

® Spencer Fane LLP | spencerfane.com | 612.268.7000
] I
u S p encer Fa ne 100 South Fifth Street, Suite 2500 | Minneapolis, MN 55402
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