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Coronavirus: Risks, Responses,
and Responsibilities

y now, many of us (maybe

even most of us) have family

members or friends, or

colleagues or acquaintances,
who have tested positive for the virus,
or have been hospitalized or put on
ventilators, or even worse. All in the
context of isolation and distancing,
and in the face of understandable fears
for our own personal health and job
security, hitting far and wide, and all too
close to home. Such are our times.

Lawyers that we are, our core wiring
and an adrenaline rush have no doubt
kicked in, prompting us to triage a hi-
erarchy of needs: family and personal
safety first, of course; then staples and
supplies; and plans and strategies in the
event of illness or emergency. That's who
we are—inclined to be, or at least seem,
in control. It'll take some getting used
to, this not being totally in control. On
top of all that, we are obliged and lucky
enough to be asked to help clients and
colleagues, who have their own hu-
man, as well as law-related and business-
related, needs. It’s a lot, and sometimes
it'll seem like too much. Such is our lot.
It’s hard to discern when and

how we’ll get to the other side of this
experience, and how we’ll even know
when we get there. Short of a vaccine, |
suppose. It’s like running in a marathon
with no finish line, or climbing a cloud-
topped and summit-less mountain. We
seem not only
to be looking,
but stepping,
through the
looking glass.
There will be
phases and
stages along
the way (all of
which we will
likely have in
common, even
if at different
times): patience
and fortitude;
confusion and
hope; periodic
denial or anger
or panic;

TOM NELSON is a
partner at Stinson LLP
(formerly Leonard,
Street and Deinard).
He is a past president
of the Hennepin County
Bar Association.
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undifferentiated pressure and endless
to-do lists; distraction and lack of focus;
and bouts of exhaustion. The fact that
we all have or will have these moments
should, in its own way, prompt a brief
but collective sigh of relief. Put simply,
they're entirely normal.

Luckily, along the way, we will also
have moments of grace, gratitude, and
humor. We will employ and enjoy new
twists on our vocabulary—with N95
being a mask instead of a highway; Zoom
being a new lens into our lives (and our
home décor); the “Corona Curve,” de-
scribing how we navigate our occasional
walks under the rule of social distanc-
ing; and, of course, the 7 p.m. “Pounding
of the Pans.” We will be reminded that
a smile and laughter, too, can be a good
(and maybe the best) medicine: watch-
ing a Rube Goldberg video; an Ode to
Joy flash mob; a Some Good News epi-
sode; stuffed animals in the window for
kids to wave at; for the lucky few, the
now-sweet smell of Purell; a chaotic and
even comic multi-site family holiday;
and jazz, opera, a single cello, or hip-hop
from balconies around the world.

Amazing, indeed, how the technology
that allows us to “go remote” helps us to
stay “in touch.” We will remember, too,
to be grateful to those who are helping,
and supportive of those who are not as
fortunate. Disproportionate impact is
surely a fact. In its own way, today’s virus
has laid bare our world’s unfair dispari-
ties—putting in stark relief the need for
civilized relief. Imagine, just for a mo-
ment, what it might be like to be ordered
to “stay at home” when you have no
home, or when you can’t do from home
the job that you and your family depend
upon; or when “home” is where violence
lurks or lives.

Not that you don’t have enough to
worry about, but in the midst of all this,
we lawyers also have some especially im-
portant matters to tend to—and work to
do. We are, after all, a unique profession,
bound by a cultural contract of service
and citizenship. It’s in our rules; it’s
part of our pledge and promise. We are
“public citizens,” bearing a “special re-
sponsibility for the quality of justice” and

a duty of “public service.” We are obliged
to play a “vital role in the preservation
of society.” Couple these obligations with
the troubling reality that the very fabric
of our democracy itself might be espe-
cially vulnerable during times of crisis,
and our duty as guardians of democracy
comes forcefully to the fore. Here are
three dynamics, in particular, that are
cause for concern.

The rule of law

The origins of the phrase are ancient
and a bit elusive, but we know what it
means: “Lex Rex,” not vice versa. We not
only respect it, we revere it; we depend
upon it. It is our bedrock, our North
Star. Its key is the separation of powers
and checks-and-balances in our govern-
ment—an equilibrium amongst equal
branches. It depends upon independent,
non-political judicial review—and the
vote—as well as equal justice, and ac-
cess to justice, for all. Representatives,
senators, judges, and presidents alike are
all required to take an oath to support,
preserve, protect, and defend the Consti-
tution. Our rights under the rule of law
were not only granted but fought for and
won, and taking those rights for granted
will only serve to weaken them. As law-
yers, we are responsible for guarding and
preserving the rule of law. That is one of
our most important “essential services”
during these difficult days.

But the rule of law is being subjected
to surprising and disturbing challenges,
isn't it? Even attacks. Importantly, no
elected official has “total” authority (the
root, of course, of the term “totalitari-
anism”); and no virus, no matter how
powerful, has the authority to crown a
king or queen. So what should be our
response to such challenges? Well, surely
not silence. Silence either is or is deemed
to be consent. No, I think we have to
speak up—to clarify and confirm, and
to educate. That may be uncomfort-
able on occasion, but it is also what our
unique role requires, and what the public
deserves. Maybe these moments call for
a new wave of civic education, following
the lead of Justice Sandra Day O’Connor.
More people, current citizens as well as

www.mnbar.org



new citizens, need to know more about
the basic and delicate design of our de-
mocracy. That doesn’t call for politics, it
calls for citizenship, and that, too, is who
we are. It’s the least we can do.

None of which is theoretical or
ethereal. No, there are on-the-ground,
real world realities to the rule of law,
which require us not only to speak up
but also to roll up our sleeves. On the
criminal front, for example, there are
grave concerns about custody (including
the rights and health of prisoners, prison
staff, and law enforcement), and disturb-
ing dilemmas arising out of the rights of
speedy, public, and safe jury trials and
proceedings. On the civil side, although
sometimes not so dire, we have to be
concerned about emergencies and equi-
ties, and the need to have safe hearings
to consider them.

The right to vote

Our right to vote is “the crown
jewel of American liberties;” the “very
foundation of our American system;”
“fundamental” and “precious” and “the
essence of a democratic society.” It is
and should be our secular sacrament; in
its own way, sacred. It’s also “Civil Right
No. 1.” To put it bluntly: If you don’t or
can’t vote, you won't be counted—which
puts in peril our ability to influence our
shared political dynamic. This should be
an especially powerful presence this year,
when we mark the 100th year since the
passage of the 19th Amendment, and
while we conduct thousands of elections
all over the country.

It’s also a fragile right, subject to
clever, even cunning, schemes dedicated
to suppression (warped gerrymandering,
where politicians seem to choose the vot-
ers instead of vice versa; burdensome ID
demands; and unnecessary restrictions on
absentee or mail-in or multi-day voting,
even in the midst of bipartisan support).
Voter suppression is like water running
into our home’s basement—seeking the
lowest levels and rotting out the footings.

Our duty, then, is to preserve and
guard the right to vote—to strengthen it,
not strangle it. We should guard against
real voter fraud, of course, if and wher-
ever it exists, but we needn’t be stymied
by fabricated fraud. This is especially
true now, when the health of voters
and polling place volunteers is at stake,
all of which is tied to the health of our
democracy. That all seems fair enough.
The point of an election, after all, is to
win the vote, not to suppress it or deny
it altogether. Maybe we need an emer-
gency infusion of funds to build a better
infrastructure to support the people’s
right to vote.

www.mnbar.org

The justice gap

Our justice gap is widening, and it
threatens to widen even more in the
wake of the pandemic. For example, civil
legal aid is forced to turn away fully 60
percent of those otherwise eligible for
help because of lack of resources. Beyond
that, a justice gap is going to explode for
those neither “poor enough” to get what
civil legal aid help there is nor “rich
enough” to hire the lawyer or lawyers of
their choice.

Right now, our economy seems to be
in a “medically induced coma,” neces-
sary for our nation’s health, but not
meant to last for long. That light at the
end of the tunnel, though, may turn out
to be a train barreling our way, bearing
boundless, burdensome, and all-too-real
legal needs. It has all the makings of a
brutal vice, with needs skyrocketing and
resources plummeting. Our coming reali-
ties could well include clients (corpo-
rate or individual) considering stand-
downs and slow-downs or downright
shutdowns, cutbacks in non-essential
litigation or transactions, and drag-outs
in the payment of accounts payable.

All of which will likely be coupled with
pressure to keep production up, collec-
tions flush, and docket management

on track, no doubt leading to fall-back
leaves and furloughs, accompanied by
genuine concerns about lawyer well-
being and professional responsibility. Not
all of the coming legal needs will fit into
the current models of our professional
business; the flood will likely be high in
volume and of ferocious velocity, with
only low or no hourly rates available. We
won’t be able to “pro bono our way out
of it.” Returning to our American way
of life will surely require getting back to
business, but it will also require deliver-
ing justice as promised. We will need
new and creative models, as we open our
way toward our new and next normal.

This is, to say the least, “an uncertain
spring,” and it promises to reach into
our summer and beyond. The process
of recovery will not resemble an on/off
light switch. No, it'll be more like sliding
a dimmer toward the light. Hopefully,
we'll have the chance and strength to
find value in these vulnerable times,
and to note and take advantage of les-
sons learned. That is our responsibility
as well as our opportunity. We all, of
course, long for the day when we can
get together again. It'll come; and we
will value it anew. In the meantime, may
“[n]othing ill come near thee.” Along
the way, don’t leave love or friendship
unsaid. Be strong, safe, and kind; and
stay “in touch.” A
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LATERAL PARTNERS:
JOIN OUR NEXT

Meagher-+Geer is a successful national firm with
multiple offices incorporating a diverse range of
practice areas and we are looking to expand our
existing office in Minneapolis. As part of our
continued plan for our next century of growth, we
are interested in hearing from lateral partners with
an established practice to join us in our Minneapolis
office. Our firm, 90 years young, offers an
excellent platform for lateral attorneys, providing:

© dedicated marketing support

© flexibility on rates

© support of a strong bench of

experienced attorneys
© deep insurance industry contacts

If you are interested in the opportunity to grow
your practice and become part of an established
leader in the Minneapolis legal market with a
regional and national scope of practice, we invite
you to contact us in confidence to discuss your
interest in joining our Firm.
Please contact Heather Neubauer at
hneubauer@meagher.com | 612.371.1308 or

Kurt Zitzer
kzitzer@meagher.com | 480.624.8570
for further information.

MEAGHER+GEER.

MINNEAPOLIS | CHICAGO | PHOENIX | BISMARCK

BRANDT

Brandt Criminal Defense congratulates

ERIC BAIN

on starting his own law firm, Bain Law.
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Legal ethics in a pandemic

n the “before time” most of us were comfortable with how
the ethics rules applied to our day-to-day legal practice. A
short while ago the world dramatically shifted around us,
requiring us to do our jobs in very different ways. In the
midst of these changes, lawyers and their staffs may not have
thought through the ethics questions presented by the new
normal. [ certainly don’t have all the answers, but I do have

some guidance.

What has not changed

We have received a lot of calls on our ethics line regarding
how to address particular ethics issues relating to covid-19.
While the topics vary, there is a general sense that some law-
yers are hoping our response will be that whatever the court
or client is asking them to do, it is incompatible with their
ethical obligation in times of a pandemic. Invariably we must
reply that, no, all of the ethics rules remain in full force and
effect. The rules, particularly those that are nondiscretionary,
generally do not have exigent circumstance exceptions. Even
those rules that incorporate “reasonable” refer to “a reasonably
prudent and competent lawyer.” The rules do not expect you
to simply do your best under the circumstances, but rather set
a minimum standard of conduct for lawyers irrespective of the
circumstances. As attorneys, we must embrace the challenge
of ensuring that the new manner of our practice is compliant.
There are two general areas [ would commend to your particu-
lar attention: remote work and issues of incapacity.

Remote work

Your duty of competence requires you to maintain the requi-
site knowledge and skill needed to practice, “including the ben-

SUSAN HUMISTON
is the director of the
Office of Lawyers
Professional
Responsibility and
Client Security
Board. Prior to her
appointment, Susan
worked in-house
at a publicly traded
company, and in
private practice as a
litigation attorney.

2% SUSAN.HUMISTON
@COURTS.STATE.MN.US

efits and risks associated with relevant
technology.” Remote access to networks,
video conferencing, and electronic
signatures thereby join email, wifi, and
cloud-based storage on the list of areas
that lawyers are obliged to understand.
All platforms have potential security is-
sues, and compliance with this duty does
not require systems to be infallible. But
your ethical duty does require you to in-
form yourself of how to use the technol-
ogy correctly and what vulnerabilities it
may have as part of a continuous vetting
process. Everyone asks, can you ethically
use Zoom for client calls? Yes, provided
you understand and follow the security
recommendations (including password-
protected meetings).

The main point is to continually as-
sess your technology platforms to ensure
you are using them correctly and under-
stand and adjust to any needed correc-
tions. I cannot emphasis this enough.
Sometimes I feel that lawyers have
managed the barest of basics—such as
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only using secured networks and maintaining strong password
protection. Other basics: Is your home network secured by a
password? Does your computer have updated security patches?
These are questions that we may not ask ourselves enough but
certainly must be asking now. A lot is required of us to ensure
technological competence in remote working environments.

Your duty of confidentiality requires you to protect client
information. Much of this is encompassed under competent
technology use, but old school basics are still important. Are
you discussing client information around family members? Can
your neighbor working in his yard hear your client call because
your window is open? Do you have a secure place to maintain
client files? Is Alexa listening in? Are you securely destroying
client information? Are you taking pictures of your new work
space and posting them to social media?A special note on that
last point: Just don't. If people can see your work space, stop
and think about what might be disclosed when the pictured is
zoomed in. Have you discussed all of this with your staff? Do
you understand your staffers’ work environment, and believe
they are doing what you are doing to protect client confi-
dences? Your ethical duty of supervision requires you to make
reasonable efforts to ensure that your nonlawyer staff’s conduct
is compatible with your ethics obligations. This is particularly
important now, when many on nonlawyer staff are working
remotely for the first time. Remote working agreements that
detail these ethical obligations (primarily around technology
use and confidentiality) are a good way to assist in meeting this
obligation.

Your duty of communication is also extremely important
during these times. Do you know how to get hold of your client
and have you effectively communicated how to best get hold of
you?! Have you updated your outward-facing materials to facili-
tate easy contact with you? Is someone staying on top of mail,
and promptly getting it to remote workers!? Have you explained
how covid-19 will affect the matter you are handling? Do you
know to whom you can speak if your client is incapacitated and
you need direction? Does your client know who will contact
them if you become incapacitated?

One of the most important things we do is communicate
with our clients the information they need to make informed
decisions about the representation. What makes our jobs
difficult is that in many respects, our evolving grasp of the
substantive law implications of covid-19 will lag our obligation
to provide real-time advice and counsel. The guidance that
ethics provides in times like this is that you must stay informed
about the changing landscape, and you must communicate
what is known and unknown to the client so that the client
can make informed decisions. This requires you to discuss the
client’s various options relating to the matter so that the client
can make informed decisions about how they wish to proceed
in the new circumstances, and the best practice is to document
those discussions. If you do not know, you also should disclose
that. If you think too much is unknown to provide competent
guidance, you must raise those concerns with the client in
order that objections can be raised, if that is the decision, or
continuance can be sought until more guidance is available.

www.mnbar.org



Your duty of diligence requires you to act with reasonable
diligence and promptness in representing a client. Comment
[1] to this rule requires us to pursue a matter despite “opposi-
tion, obstruction, or personal inconvenience to the lawyer.”
You need to stay on top of your calendar, and pay particular
attention (as always) to statutes of limitations and schedul-
ing deadlines. Because actions may take longer to accomplish
remotely, you must anticipate such challenges, such as figur-
ing out how you will perform previously routine tasks such as
e-filing or gathering affidavits. Your particular health cir-
cumstances may raise an issue of whether you can diligently
continue representation.

Courts and opposing parties may work with your particular
circumstances, or they may not. What is the backup plan for
the representation if you have to self-isolate or become ill and
critical deadlines are approaching? Lawyers are good at assist-
ing clients with contingency plans and terrible at making their
own. If you are experiencing a downturn in work as clients
put off legal expenses (or even if you are not), use this time
to think through contingency plans for specific matters, and
for your practice in general. Also take the time to make sure
your active files are in good shape. One of the most daunting
things about this virus is all that we do not know about how
it’s spread, so it’s difficult to accurately gauge our individual
vulnerability. Now is the time to plan for a worst-case scenario

if you have not already. Such planning need not be compli-
cated. It starts with identifying one or two people who agree to
help temporarily if something happens to you, and keeping your
files in good enough shape that someone can review them and
understand the current status and next steps.

Conclusion

[ wish I could provide more specifics or tell you not to worry
because we all have enough on our plates, but I cannot. Your
ethical obligations remain the same in the face of this pandem-
ic or any other disaster. But you are well-suited to rise to this
occasion if you know the basic ethics requirements and think
through how they apply to new circumstances. Asking yourself
the above questions will go a long way toward guiding you to
compliance, and there is no substitute for just sitting down and
reading the rules and thinking about the new ways in which
you practice.

Remember, too, the adage that what goes around comes
around. Now is not the time to forget basic kindness and
civility. It is difficult to exaggerate the amount of stress that
everyone is feeling. If any time called for professionalism, it is
now. Also, remember we can help you with any specific ethics
issues you have. The best way to contact us in these remote
working times is through our website at [prb.mncourts.gov/Law-
vyerResources/Pages/AdvisoryOpinions.aspx. Take care. A
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Law&Technology | By mark LanTERMAN

Workin

from home and

protecting client data

n recent days, remote work has become the norm in the

legal community. Teleconferencing, email, and myriad

digital communication methods are even more important

now than they were before the covid-19 pandemic. This
abrupt shift requires consideration of ethical obligations when
sending and receiving client data and personal information
electronically. It’s especially critical now, since many organiza-
tions had to rush to get proper remote work infrastructure
in place, emphasizing convenience and operationality over
security protocols. The legal community is held to a particu-
larly high standard when it comes to protecting client informa-
tion, and is therefore required to stay apprised of best practices
in cybersecurity. Referring to the CIA triad—a security model
that focuses on the confidentiality, integrity, and availability of
data—is helpful as we work to optimize security and efficiency
in our remote work environments.

According to the ABA Standing Committee on Ethics and

Professional Responsibility’s Formal Opinion 477R:

A lawyer generally may transmit information relating to
the representation of a client over the Internet without
violating the Model Rules of Professional Conduct where
the lawyer has undertaken reasonable efforts to prevent
inadvertent or unauthorized access. However, a lawyer
may be required to take special security precautions to
protect against the inadvertent or unauthorized disclo-
sure of client information when required by an agree-
ment with the client or by law, or when the nature of the
information requires a higher degree of security.

This requirement acknowledges
that using technology is imperative for
efficiency and ease of communication
with clients. But it also maintains that
lawyers must have a degree of technical
proficiency and knowledge of cyberse-
curity best practices. Lawyers must do
everything in their power to protect the
confidentiality of client data, and to
make sure that in the event of a com-
promise, data would still be accessible.
The confidentiality, integrity, and acces-
sibility of client data is paramount as the
legal community continues to work at
offsite locations.

Though the situation is challenging,
now is not the time to shrug off poor
security practices. Relying on email
disclaimers such as “If you are not the
intended recipient of this email, please
delete” is not enough to ensure the
confidentiality of client data. Shifting
blame from the sender to the unintended
recipient is not an acceptable security
strategy. Instead, standard email encryp-
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tion policies protect client data by making data unreadable
until it is “unlocked” via a decryption key. Use of VPN, strong
passwords and multi-factor authentication, avoiding public wifi,
and securing endpoints are all a few ways that remotely working
attorneys can protect their clients. Other important steps in se-
curing remote work environments: avoiding suspicious websites
or links, updating software when necessary, and making sure to
only use approved technologies (such as known USB devices or
hard drives). Each remote device in your network is essentially
another gateway, another potential access point for an attacker;
the covid-19 pandemic has brought about a number of nasty
attack campaigns for which we should all be on the lookout.

Training on phishing scams and social engineering attacks
helps to mitigate some of the threat, as these attacks are regu-
larly conducted through email. As cyberattackers continue to
take advantage of covid-19, staying apprised of potential cyber
threats is an element of cybersecurity awareness that is required
of attorneys. Slowing down can make all the difference when
it comes to becoming a victim or spotting an attack. If an email
seems strange, unexpected, or urges you to act quickly in a way
that violates standard procedures, think twice. Communicating
any suspicious activity while working remotely helps to prevent
breaches; it also helps to inform clients of when they can expect
communications and what they will contain.

Just as client data must remain confidential, ensuring its
integrity and availability are top priorities. Managing access con-
trols in-house lessens the risk that client data will be inadver-
tently (or purposefully) altered or destroyed. Make sure that the
IT department is performing regular backups in a sound manner,
and that system upgrades are being conducted when necessary.
This pandemic has brought about a high number of cyberat-
tacks, especially against those organizations that were under-
prepared for remote work and are now even more vulnerable.
Denial-of-service and ransomware attacks can leave an organi-
zation unable to operate for an extended period of time. Having
a backup plan protects against the financial, reputational, legal,
and operational risks that come with a cyber event.

In many ways, cybersecurity is now more important than
ever. Given their reliance on digital devices and communication,
attorneys should take special note of their ethical obligations in
dealing with client data. Remote work security strategies should
be communicated to clients, as well as how they should expect
to be contacted during covid-19 (establishing, for example, what
types of information will be transmitted via email). Moving out
of our physical work spaces does not mean that we can ignore
the security protocols governing how we use technology in the
office. If anything, additional layers of diligence and informa-
tion-sharing should be added to account for the complex threats
we now face.

Going above and beyond those “reasonable efforts” is neces-
sitated by the extraordinary working situation in which many of
us find ourselves. Maintaining a strong personal cybersecurity
posture may help to ease some of the risks that a reliance on
remote work introduces; it may also ease the minds of clients
during a time when many things seem uncertain. A
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Legal
paraprofessional
pilot project
sought to improve
access to justice

By JusTice PauL C. THissen AnD JUDGE JoHN R. RODENBERG

itigants going through a divorce or facing eviction

are often not represented by an attorney. This lack

of representation has real consequences for litigants

and for the trust people have in our courts. But those

litigants—and lawyers too—now have an opportuni-
ty to weigh in on a proposed two-year pilot project allowing legal
paraprofessionals to deliver civil legal services in family law and
landlord/tenant law cases under the supervision of a licensed
attorney. The pilot will test and assess whether allowing legal
paraprofessionals to provide additional services will increase ac-
cess to competent, quality representation for low- and modest-
income Minnesota litigants, reduce court congestion, and pro-
vide opportunities for lawyers to expand their practices.

The recommendation for the new, expanded authority for le-
gal paraprofessionals was part of a report filed on March 2, 2020,
by the Implementation Committee for the Proposed Legal Para-
professional Pilot Project. Under the recommendation, a roster
of legal paraprofessionals who meet strict education, experience,
and ethical requirements would be assembled to provide the ser-
vices. Feedback about this proposed pilot is being sought by the
Minnesota Supreme Court. The Supreme Court order establish-
ing a public comment period and hearing, which also includes
a copy of the Implementation Committee’s report and recom-
mendations, can be found at bit.ly/3fIP1g5.

The recommendations include clear and specific instances in
which a legal paraprofessional may appear before the court, offer
legal advice, or file documents on behalf of a party. Specifically,
legal paraprofessionals:

B may provide advice to tenants and appear in court
on behalf of tenants in housing disputes defined in Min-
nesota Statute Chapter 504B, as well as eviction expunge-
ment proceedings;

B may provide advice to and appear in court on be-
half of clients in cases dealing with child support modi-
fications, parenting-time disputes, paternity matters, and
informal family court proceedings;

B may represent clients in mediations where, in the
judgment of the supervising lawyer, the issues are limited
to less complex matters, such as simple property divisions,
parenting time, and spousal support; and

B may prepare and file a limited and identified set of
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documents without the supervising attorney’s final review.
(See Report Appendix G in the Committee’s report for a
list of approved documents.)

The committee also recommended that the pilot would be lim-
ited to district courts in counties that have established a housing
court or a dedicated calendar for landlord-tenant actions, and
to family law cases that do not include allegations of domestic
violence and/or child abuse.

The Implementation Committee for the Proposed Legal
Paraprofessional Pilot Project is an outgrowth of the recommen-
dations made by the 2017 Minnesota State Bar Association’s
(MSBA) Alternative Legal Models Task Force. The work of the
committee is also in line with the recently passed American Bar
Association resolution encouraging the adoption of regulatory
innovations to address the access to justice crisis in the United
States. The committee was co-chaired by Minnesota Supreme
Court Associate Justice Paul C. Thissen and Minnesota Court of
Appeals Judge John R. Rodenberg. Lawyers and paralegals from
throughout Minnesota made up the membership.

The committee held 11 public meetings and met subsequently
to summarize the work for its report. Its work included conduct-
ing a survey that was distributed online and to all licensed at-
torneys, district court judges, and paralegal association members
in Minnesota, and yielded 579 survey responses. The committee
also convened a focus group consisting of additional attorneys
and legal paraprofessionals which was held over the course of
two days. Members of the committee met with divisions of the
MSBA to explain the committee’s charge and to hear concerns,
comments, and other feedback from lawyers. Its work and ma-
terials can be found on the committee’s webpage: mncourts.gov/
implementation-committee.aspx.

Any member of the public can review the report and the Su-
preme Court order establishing the comment period and public
hearing using P-MACS, the Minnesota Appellate Courts Case
Management System, under case number ADM19-8002, or find
it on the committee’s webpage. Public comments must be sub-
mitted to the clerk of the Appellate Courts no later than July
17, 2020. The public hearing to review submitted comments will
take place in the Supreme Court Capitol Courtroom on August
11, 2020, at 10 a.m. and will be livestreamed via the Minnesota
Judicial Branch website. A
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Mitchell Hamline professor Ana Pottratz Acosta
wins award for helping immigrants

Attorney moved quickly after program was shut down

BY TOM WEBER

hen the Trump administration ended a program in

2017 that had given temporary legal residence to
nearly 3,000 minors from Central America, Ana Pottratz
Acosta sprang to action.

Working with the International Institute of Minnesota,
the immigration attorney helped screen those in the program,
called Central American Minors (CAM), to see if another
immigration path was possible. Later, an organization that
sued the administration over the elimination of CAM cited
Acosta’s work in its litigation that eventually led to the
program’s reinstatement.

“Ultimately, we didn’t know what was going to happen
when we did legal screenings in fall of 2017,” said Acosta, an
assistant teaching professor at Mitchell Hamline and clinical
instructor for the Medical-Legal Partnership. “But it ended
up being much more successful than we ever thought it
would be.”

For this and other work in the rapidly changing world of
immigration law, the International Institute of Minnesota
recently awarded Acosta its Olga Zoltai Award. The award is
named for a Hungarian refugee and immigrant advocate once
referred to by the Star Tribune as the “patron saint of area
immigrants.” Zoltai also co-founded the immigration law
clinic at William Mitchell College of Law in 1985.

The daughter of a Mexican immigrant, Acosta grew up in
the central Minnesota town of Melrose. She gravitated toward
immigration law, especially after working on an asylum case in
law school. She then worked with immigrants and refugees at
Lutheran Social Services of New York for six years.

In Minnesota, her work has included helping young people
in the DACA (Deferred Action for Childhood Arrivals)
program and even going to Tijuana, Mexico, in late 2018
to advocate for asylum-seekers. As clinical instructor for
the Medical-Legal Partnership, Acosta supervises students in
assisting patients at United Family Medicine in St. Paul with
legal issues aftecting their health, including issues related to
immigrant status.

“Ana is an extraordinary immigration attorney,” said fellow
immigration lawyer Kara Lynum, a 2011 graduate of William
Mitchell. Lynum accompanied Acosta on that trip to Tijuana

and now works for the U.S. Senate. “Her kindness, compassion,

and empathy are matched by her deep well of knowledge that
she uses to help vulnerable populations.

“Her approach to lawyering should be a goal for all attorneys.”

Acosta, 40, joined the Mitchell Hamline faculty in late 2016;
her first class paralleled a new president beginning his term
enacting several highly controversial changes in immigration
law and policy.

“A lot of the problems highlighted now have existed a long
time, but a lot of issues, particularly in removal and asylum laws,
are being exacerbated now,” said Acosta. “The silver lining is
students are very motivated to help, and I feel lucky to be in
a position to be teaching and training the next generation
of lawyers.”
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Thoughts about Commemorating
the Duluth Lynchings

A prize-winning Minnesota historian looks at the
legacy of the murders 100 years later

By WiLuiam D. GREEN

ELMER JACKSON
ISAAC MCGHIE
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A memorial built in 2003 at the site of the lynchings in Duluth, MN. Photo by Carol M. Highsmith — Library of Congress
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fter a lecture I gave in Rochester earlier this year,

a man walked up to welcome me to the city and

thank me for my remarks. After a brief exchange,

he asked me if I planned to go to the June 15 com-

memoration of the Duluth lynchings. I said that I
had other commitments. At the time, I hadn’t fully realized how
much of an event it was scheduled to be—not in terms of activi-
ties, but the scope of its impact on the community. In the quieter
moments of my drive home, I wondered whether I was missing
something bigger than the apparently widely anticipated, long-
overdue recognition of that tragic event. And this—my reac-
tion, that is—began to perplex me, as well.

In the early ‘90s, when I first began teaching at Augsburg Uni-
versity, | had come across a book entitled, uncomfortably, They
Was Just N****%s_taken from a statement that one of the Iynch-
ers made in defense of his action. The author, Michael Fedo,
a native of Duluth, had selected the title, to the discomfort of
his publisher, in order to provoke attention to the incident and
the sensibility of Duluthians at the time, as well as to stimulate
thoughtful reactions. He definitely succeeded, but not in the way
he had hoped. After his public readings, especially in his home
city, it was not unusual that people (at least in one place—the
public library) had lined up to tell him that in writing the book,
he had wrongly aired the city’s “dirty laundry.” They must have
felt a sense of justice when the book was allowed to quietly go out
of print. Though it had long since vanished from bookshelves,
Michael agreed to join me in a panel discussion at the campus.

[ secured a classroom but made few preparations for an event
I expected to be small. After all, faculty were grumpily grading
finals; and as fortune would have it, the day of the event hap-
pened to be the first beautiful day of spring, when there would
surely be much celebration by students in the park. I was stunned
to see the room slowly fill with students, faculty, and even people
from the community standing wall-to-wall to hear the story. A
conversation scheduled to run for an hour lasted all afternoon
because, as it turned out, many people wanted to know more.
Some, no doubt, considered what Michael described to be like a
parallel universe where people in the mob were completely (and
perhaps even safely) foreign; to them the story, while interesting,
ultimately had little to say to or about modern Minnesota. Some
were drawn to the macabre tale like moths to a flame, and some-
how, in turn, felt licensed to luxuriate in their own rectitude.
Others still simply wanted to learn, and in doing so, to give trib-
ute in some small way to the memories of Isaac McGhie, Elias
Clayton, and Elmer Jackson—and perhaps thereby to extend
quiet sorrow and even apologies for the sins of the fathers. But
none present was in denial: There was a unanimous recognition
that the awful incident had occurred. My gallows humor led me
to presume that it was because we weren’t in Duluth; but, really,
I wanted to believe that by the time of that discussion, even the
older citizens of Duluth had come to acknowledge that chapter
in their city’s history.

I was pleased to learn afterward that the Minnesota Histori-
cal Society had decided to reissue the book, albeit under the
less-provocative title The Lynchings in Duluth. To the credit of
the editors, they selected a cover that would leave no doubt as
to what the book was about: the infamous black-and-white pho-
tograph of two African Americans hanging from the lamp post,
a third prone before them, all surrounded by white men mugging
for the camera like fishermen displaying their prize catches.

www.mnbar.org
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ichael would Iater recount his father describing the

reaction of a long-time friend who had stopped by

the house, seen a copy of this new edition on the

coffee table, and exclaimed in horror—not as much
at the awful image of the three hanged African Americans as at
one of the gleeful white faces taking in their triumph: her own
beloved father. I wondered what kind of horror a non-relative
would feel at the sight of the hangings, or at the thought that
the hangings occurred in our state. In 1920, it appeared that
right-thinking Minnesotans were shocked for the second reason.
They smelled the smoldering embers, but didn’t look to see from
where the smoke was coming.

Nationwide, lynchings and mob violence against African
Americans had become commonplace. In 1915, The Birth of
a Nation drew sell-out crowds at movie theatres, Minneapolis
included, giving license to find entertainment in the image
of a black man swinging from a tree. Nellie Francis, a black
leader at the time, was even more alarmed to hear from white
political allies that the film was harmless. The superintendent of
Minneapolis schools praised the film for its educational merit. In
1916, the women’s suffrage chapter in Albert Lea used the film
to promote the movement.
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Meanwhile, the NAACP collected data on racial violence in
the country, reporting in 1920 that over the 31-year period from
1889 to 1919, 2,549 black men (most of them accused of rap-
ing a white woman) and 51 black women were lynched. During
the year of 1919 alone, 78 African Americans were lynched,
11 of whom were ex-soldiers. One was a woman. Fourteen were
burned at the stake. Twenty-eight cities staged race riots in
which more than 100 black people were killed. And even as
some of these facts appeared in newspapers of the day (though
less so in the white press), Minnesotans, if they were aware at
all, looked on as if those events had occurred on the other side
of the moon, assured by the conviction that they were the in-
heritors of a tolerant and civilized community where such things
did not occur. Three months after the report appeared in March
1920, the Duluth mob assembled to commence its deadly work.

The point is, it did not happen spontaneously. The “fire”
needed kindling that had been widely spread by the degrading
social custom of racial discrimination. But the absence of re-
ported dust-ups between black and white Minnesotans lulled
the society into believing that there were no racial problems.
Blacks in St. Paul, Minneapolis, and Duluth avoided the in-
dignity of bad service in white-owned establishments and plac-
es—including most of the cities’ streets—where they could be
subject to harassment and insult. A variation of Jim Crow ruled
within much of the North Star State. In effect, the permission
to dehumanize had been codified. To avoid the perennial threat
of having their dignity affronted, the black middle class was dis-
couraged from being visible while the black working class was
reduced to a valueless stereotype. To the passive white observer,
the arrangement seemed benign. But at the time, they had no
sense of recent history. In 1895 in St. Paul, black men on two
separate occasions were nearly lynched, one virtually in the
shadow of the state capitol, both to the cheers of a mainstream
press that had, only four years earlier, praised a black girl named
Nellie Francis for delivering a high school graduation speech on
America’s responsibility to address the race problem.

Paradox has always been the key element to understanding
race relations. But because Americans have never done well
with paradox, we've never done well talking about race. We
come close by looking at the sensational. And what could be
more sensational than the stark duality of race and sex evinced
in the Duluth lynchings of 19207 Yet I think the lynchings
themselves may paradoxically cloud the elements, not just re-
garding what happened, but how the events in Duluth demon-
strated that the city and state were fundamentally no different
from other places where similar tragedies occurred, North and
South.

Labor strife had lately intensified in the region, and the city’s
largest employer had brought in large numbers of black workers
from the South. In the middle of what had already been a hot
summer, there were too many young men anxious to show their
manhood after being deemed ineligible to serve in the recently
concluded “War to End All Wars.” ].A.A. Burnquist, the pro-
business Republican governor who had cracked down on radi-
cals, labor activists, and war dissenters, was also president of the
St. Paul chapter of the NAACP and thus the friend of my enemy
in the eyes of many around Duluth. Readers of local newspapers
saw a steady stream of depictions of African American men ei-
ther as shiftless caricatures or criminals—typically petty thieves
or sexual predators of white women, or both, to reinforce the
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widespread belief in their inherently bestial nature. On a dif-
ferent front, firemen and police officers were frustrated by their
own negotiations with the city for better wages. The U.S. At-
torney had recently been indicted for smuggling Canadian whis-
key. Jailers harassed women prisoners from the working-class
neighborhood of West Duluth. During the events of June 15,
the mayor was out of town and the police chief sat ensconced in
his office on the top floor of the police station, where he would
remain throughout the rioting.

During the assault on the jail, officers were ordered not to
fire on the encroaching mob. Upstanding citizens watched with
amusement as the mob either cut fire hoses about to be trained
on them or turned them against the police standing out front.
One of the “judges” on the kangaroo court that condemned
the prisoners had weeks before written an award-winning high
school essay that condemned lynching in America.

Carl Hammerberg, an immigrant teenager of diminished ca-
pacity and limited English skills whose curiosity drew him into
the wake of the mob as it rampaged through the jail—punch-
ing holes in walls, roughing up officers, and passing the black
men into waiting hands to be hanged—would become one
of only three “culprits” convicted for the crime of rioting. He
would likely have shared one of the few cells that had not been
destroyed with the only black man who would later be found
guilty of raping the young white woman. Meanwhile, a black
man coming home from work saw the “excitement” but was told
by a nearby white man in the crowd that he best hurry home
because the crowd was about to kill some Negroes. As the mob
surged forward, a priest futilely called for calm. Later a reporter
would liken the doomed men as they were hoisted up to bal-
loons ascending upward over a carnival.

None of the senior officials believed that it could happen
in “one of the most racially tolerant, northernmost states in
the Union.” County Attorney Warren Greene told jurors at the
opening of the first trials that it was incumbent upon the jury
system to remove the stain, for the lynchings had lowered Min-
nesotans to the level of Southerners: It was really, he said, the
jury system that was on trial. But with each acquittal, the cheers
from outside the courtroom grew in volume, blurring the line
between due process and mob law. With the conviction of the
immigrant youth and the others by a jury no longer composed
of working-class men, boosters of the state hoped that Minneso-
ta’s standing would be rehabilitated. No one was prosecuted for
murder. Only one black man was convicted of rape. All other
charges were dropped. The city could then decide that this was
enough: best (as they say) to let sleeping dogs lie.

Max Mason, the black man found guilty of rape, appealed
his conviction before the state Supreme Court, challenging the
method by which he was identified by the accuser. The convic-
tion stood, though a dissenting opinion asserted that the identi-
fication of Mason was flawed: “It is common knowledge,” wrote
Justice Dibbell, “that colored men are not easily distinguished
in daytime and less readily in the dark or in the twilight. Young
southern negroes, such as [Mason], look much alike to the
northerner. The proof is in the case.” The curious yet divergent
logic of racial awareness in the opinion and the dissent were
like branches of the same tree: The life and soul of black men
were immediately devalued because they all looked alike. Ac-
cordingly, the whole ugly chapter could now be closed and in
the end, no one would get justice. The stain seemed destined to

www.mnbar.org



Nellie Francis
helped to lead
the women’s
suffrage
campaign in
Minnesota and
later wrote
and lobbied
the Legislature
for passage

of the state’s
antilynching bill.

University of Minnesota’s women's suffrage club, 1913.
Photos courtesy of Minnesota Historical Society.

remain due to the system’s failure to pursue justice as well as the
community’s insistence to accept this outcome; but redemption,
of sorts, did come in the form of the enactment of the state’s
antilynching law in the spring of 1921.

This brings me to the Rochester lecture that I mentioned in
the beginning. My talk was on the life and times of Nellie Fran-
cis, a remarkable African American woman of many accom-
plishments, starting with her high school graduation speech. She
helped to lead the women’s suffrage campaign in Minnesota and
later wrote and lobbied the Legislature for passage of the state’s
antilynching bill. Her participation in suffrage work represented
interracial cooperation at a time when the national leadership
of white suffrage organizations was more than willing to com-
promise the voting rights of black women for the support of the
southern Congressional bloc.

But in Minnesota, the formidable Clara Ueland, president of
the Women’s Suffrage Association, set a new tone in her orga-
nization. For one, there would be no approval given to chapters
that wanted to present The Birth of a Nation in order to promote
the suffrage movement, and Francis’s role would be more than
symbolic. In 1919, Gov. Burnquist signed Minnesota’s certificate
of ratification for the 19th Amendment. And in 1921, when
Francis launched her lobbying effort, suffragists no doubt pro-
vided her with support in securing the needed votes from state
legislators, which she, in a most spectacular manner, succeeded
in doing. With a vote in the House of 81-1, and in the Senate,
41-0, the bill was signed into law on the 18th of April. Gov. ].
A. O. Preus, who succeeded Burnquist, had said even before the
bill’s passage that it would be his pleasure to sign it.

It would seem that Minnesota had solidly declared sup-
port for racial justice, and in doing so by enacting legislation,
it seemed that Minnesotans, through their chosen representa-
tives, had at last, after a year, removed the stain from Duluth
and from the state as a whole. Now, unfortunately, it seemed
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that it was time for high-minded Minnesotans, resting on their
laurels of reform, to return to complaisance. In the last year of
Preus’s tenure, when Nellie and William Francis purchased a
new home that was located in a white neighborhood of St. Paul,
the Francises—Minnesota’s champions of racial dignity and op-
portunity, who had done so much to inspire people to be better
than their baser instincts—watched as crosses were burned on
their front lawn.

With few exceptions, white friends and allies did not come
to their defense. Instead the couple learned one simple message,
loudly and clearly: Maybe they could not be lynched and Nellie
could vote, but they still had to know their place and stay in it,
or else. In 2003 a memorial monument to the victims of lynch-
ing was dedicated in Duluth; today, another significant step in
removing the stain of the Duluth lynchings begins by reaffirming
that it happened, as the commemorations marking the event
do. But it must never be a one-dimensional effort to demystify
the state’s self-image of exceptionalism. Rather, to have truly
learned the lesson of Duluth is to commence a sustained effort
to remedy the multifaceted nature of racial inequity. A

WILLIAM D. GREEN, J.D., Ph.D., is professor of history
at Augsburg University. He is a two-time recipient

of the Minnesota Book Award-Hognander Prize—in
2016, for Degrees of Freedom: The Origins of Civil
Rights in Minnesota, 1865-1912, and in 2020, for The
Children of Lincoln: White Paternalism and the Limits
of Black Opportunity, 1860-1875. His forthcoming
biography, Nellie Francis: Fighting for Racial Justice
and Gender Equality, will appear in January 2021.
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LEGAL ETHICS AND
RISK MANAGEMENT IN THE
TIME OF PANDEMIC.

By CHuck LunpBerG )

} X

his is all still pretty new. Even though it feels like it’s
been forever, at this writing the covid-19 pandemic
crisis is not yet 60 days old.
It began while I was on spring break vacation
from my law school class, March 6-16. The night
before I left, I attended the annual HCBA Bar Benefit. As the
photo attests, the usual crowd turned out: hundreds of lawyers
and judges, packed elbow-to-elbow in the Lumber Exchange
ballroom enjoying great food and refreshing adult beverages. It
was a wonderful night. I talked to some of my old partners and
Annual HCBA Bar Benefit held at the Lumber Exchange Event Center many other longtime friends; shook a lot of hands; and hugged
a few people.
An utterly familiar scene—and one that we are not likely to
see again for a long while.!
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The day after I got back, the governor closed restaurant
and bars statewide. By that time, the law school had already
switched to entirely remote teaching, effective immediately. A
complete statewide lockdown (except for “essential” services)
followed the next week. And we have all been working remotely
since then.

By the end of March, the coronavirus outbreak and resulting
lockdown had already caused unprecedented disruption in law
firms and created a host of new issues for firm general counsel
and ethics partners. On March 30 I published a column in Min-
nesota Lawyer describing a number of new ethics and risk man-
agement issues that had arisen almost overnight.

This article updates and expands on that column, from sev-

www.mnbar.org
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eral sources. The ethics and risk issues for law firms have been
discussed nationally on a daily basis in the legal press and various
legal ethics and malpractice blogs and listservs. In Minnesota,
the Firm Counsel Group® met via Zoom in late April and took a
deep dive into the most pressing issues for firms and firm counsel.

What we are living through has been called a “black swan”—
an unpredictable event that blows past the normal range of
outcomes and has potentially severe consequences. Black swan
events are characterized by their extreme rarity and severe
impact. In itself, the emergence of a potentially dangerous new
virus is not unpredictable; that happens every few years. What
was entirely unprecedented this time was that the world and
the economy were shut down in response.
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The economic toll on law firms is now
beginning to be felt and tracked, and it
will be severe. In the weeks following the
outbreak, most large law firms around the
U.S. have engaged in massive layoffs, fur-
loughs, pay cuts or distributions changes,
cancellation or restructuring of summer
associate programs, or other such cut-
backs. Smaller firms are now or will soon
be following suit.

It is also reported that law firm merg-
ers—all the rage just a few months ago—
have dried up almost completely due to
the pandemic. Deal-making has come
to a screeching halt; it is the first time in
four years that the industry will see a de-
cline in mergers or similar deals between
law firms—if there is any significant num-
ber at all.

While some legal work is contracting,
other practice areas seem to be experi-
encing substantially increased volume;
Law360 has reported that restructuring
work is exploding. Litigation funding
deals are also keeping many lawyers busy.

Malpractice, anyone?

There will inevitably be a marked rise
in legal malpractice claims in the coming
months and years. If there is one thing
that’s an absolutely sure bet, it is that le-
gal malpractice claims increase dramati-
cally during an economic downturn.

But malpractice claims are even more
likely to increase now, because in this
setting, unlike any we have ever seen
before, the law itself is changing on a daily
basis, and in unprecedented ways. Statutes
of limitation and procedural deadlines
have been completely altered overnight—
by order of court, by legislative action, or
by emergency order of state governors.
If lawyers are not keeping up with every
single change in the law in their practice
areas, legal malpractice claims are sure to
follow.

Here is a textbook example of a new
ethics problem that will result in a legal
malpractice claim if not handled correctly.
Analytically, it is called the “underlying
work” conflict problem: Your firm does
work for a client on project x. A year or
two later, the x deal results in litigation or
arbitration, and the subject of the client’s
dispute is the very clause your frm drafted
for the deal.

Think of a force majeure clause, for
example. The clause you drafted for the
deal turns out to be too narrow to include
an industry-wide shutdown caused by
covid-19. (Google “force majeure clause”;
there are pages of results from just the
past few weeks illustrating this problem.)

So when litigation or other claim reso-
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lution proceedings ensue and the client
(naturally) comes back to you as their
lawyer to handle the new matter, can you
do so? Don’t you have a huge conflict?*
And don’t you have an ethical duty to
advise the client that it may have a mal-
practice claim against you?

On a more mundane, workaday level,
one noted authority has focused on
“hoarding and dabbling” problem:s:

As business dries up, lawyers are
worried their compensation will be
cut or they may even lose their jobs.
In desperation, some lawyers may
start “hoarding” work.... [W]hen a
transactional lawyer learns that her
client has a dispute with a business
partner, the lawyer tries to solve the
problem herself instead of passing
it on to the firm’s litigation group,
because she thinks she needs more
billable hours.

A related problem is “dabbling,”
where a lawyer—due to similar fi-
nancial concerns—starts to drift
outside his practice area. For ex-
ample, a commercial litigator whose
business is slowing down due to
court closures may put out feelers
for employment, bankruptcy, or in-
surance work, because that is where
most of the business seems to be.

Hoarding and dabbling are dan-
gerous because they almost inevita-
bly lead to mistakes, which lead to
unhappy clients and, in some cases,
malpractice claims. Law firm man-
agement should remind lawyers of
their duties of competence, caution
against straying outside their prac-
tice areas, monitor client intake
forms to ensure that new matters
are allocated to the correct practice
groups, and spot-check time entries
to confirm that lawyers are spend-
ing their time appropriately.’

Supervision & Rule 5.1 issues

Under Rule 5.1 of the Minnesota
Rules of Professional Conduct, all super-
visory lawyers in a firm have an ethical
duty to make efforts to ensure competent
practice by all lawyers in the firm, and to
supervise the subordinate lawyers with
whom they work:

Rule 5.1 Responsibilities of a
Partner or Supervisory Lawyer
(a) A partner in a law firm, and
a lawyer who individually or to-
gether with other lawyers possesses
comparable managerial authority
in a law firm, shall make reasonable

efforts to ensure that the firm has
in effect measures giving reason-
able assurance that all lawyers in
the firm conform to the Rules of
Professional Conduct.

(b) A lawyer having direct su-
pervisory authority over another
lawyer shall make reasonable efforts
to ensure that the other lawyer’s
conduct conforms to the Rules of
Professional Conduct.

Even before the pandemic hit, the 5.1
supervision issue had become a new fo-
cus of attention. Office of Lawyers Pro-
fessional Responsibility Director Susan
Humiston’s article in this journal last
December raised some troubling issues
about what firms are required to do to
satisfy their Rule 5.1 supervision duties.®
The article suggests that firms may have
to do formal audits to reasonably ensure
compliance—that only when a firm has
in place formal policies and procedures,
training, and auditing, can the firm feel
confident that it has the required ‘mea-
sures’ in place to assure compliance. And
Bill Wernz has a forthcoming article on
the same issue that will appear in this
magazine next month.

In any event, Rule 5.1 is not subject to
a pandemic exception. Indeed, the practi-
cal steps that firm management and su-
pervisory lawyers must now take to fulfill
the duties imposed by the Rule are entirely
different and magnified when the lawyers
to be supervised are practicing not down
the hall but scattered remotely across
a greater metropolitan (or rural) area.
How do you effectively deal with these
issues? Firms should be having videocon-
ferences for the entire firm, as well as for
individual practice groups. During this
time of self-isolation, firms should consid-
er other creative measures to encourage
regular communication among lawyers
and staff.

Ideally, associates and nonlawyer staff
should feel free to pick up the phone and
call senior lawyers and partners to ask
questions or bounce ideas around. And
a friendly check-in call from a partner or
senior lawyer should not be so rare that
it creates a sense of trepidation in the
associate.

New cybersecurity and
confidentiality concerns
for remote work

Working from home has become the
new normal, and even during the vari-
ous, yet-undetermined stages of “reopen-
ing,” it will remain a major factor. The
pandemic has forced law firms into a new
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work paradigm, switching overnight to a
remote workforce. A recent ABA panel
of experts warned that law firms need to
be mindful of how employees working
remotely because of the pandemic can
avoid computer viruses and other cyber-
security risks.

Even if cybersecurity was not a top-
of-mind risk issue for law firms before (it
should have been), it is now. Cybercrime
is on the rise because the transition to a
fully remote work environment creates
new vulnerabilities for the hackers to ex-
ploit—among them technology systems
in disarray and unsophisticated users
thrust into new ways of working and com-
municating. In fact, there was substantial
evidence in the literature of a new and
more serious risk of malware threats ear-
lier this year, before the pandemic hit.

Law firms must protect their clients’
sensitive personal information whether
it is viewed at a lawyer’s home or at the
firm. In addition, firms must guard against
the predictable tendency for lawyers to be
less careful at home that they would be at
the office.

Lawyers working remotely must also
be careful to consider the security and
confidentiality of their procedures and
systems. Some basics include protecting
computer systems and physical files and
ensuring that telephone and other con-
versations and communications remain
privileged. As Susan Humiston notes
elsewhere in this issue (see p. 6), privilege
issues that never would have occurred in
the office are now implicated. How does
working from home (with kids? a spouse/
partner/roommate’) implicate attorney-
client privilege and confidentiality? Many
commentators also caution that Alexa
units and any other smart devices with
microphones around the home should
be unplugged. (Cybersecurity expert and
Bench & Bar columnist Mark Lanterman
discusses remote work security concerns
in his recent columns, including this
month’s on page 8.)

Think of it this way: I do not know a
single person who has been infected or
otherwise affected personally by the co-
vid virus. But [ know of three law firms
that have suffered serious computer at-
tacks, such as malware or ransomware, in
the last month or so. The widely reported
hack of the Grubman Shire Meiselas &
Sacks entertainment law firm in early
May is one of the higher-profile examples
of the problem

It is critical to determine whether a
firm has adequate insurance coverage
for data security losses—and to know
that a legal malpractice policy does not
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offer it. These events can be incredibly
expensive—six figures, easy. Consider
whether you need to supplement your
firm’s coverage.’

Attorney wellness issues

Until about three years ago, “attorney
wellness” as a law firm risk management
issue wasn't even a thing. It is now one
of the top five concerns in the ethics and
risk management arena. And without
question it has become a much bigger is-
sue in the time of pandemic.

Wholly aside from the physical health
issues inherent in a pandemic, mental
health and wellness issues loom large. By
now we are all acquainted with the dire
findings of The Path to Lawyer Well-Being,
the milestone 2017 report that chroni-
cled the high incidence of stress, depres-
sion, and unhealthy substance use in the

The competency issues
raised by the pandemic
range far beyond learning
to use new technologies
and keep them secure.
In every area of practice
there are new and
different challenges
posed by the new normal.

profession. As Joan Bibelhausen of Law-
yers Concerned for Lawyers writes else-
where in this issue (see p. 27), the current
pandemic and the many dislocations it’s
causing are rife with challenges to mental
and emotional stability.

In view of this, law firms must main-
tain regular communication with their
lawyers and staff members, so that they
notice if someone drops off the radar
Practice group leaders should keep track
of who attends weekly conference calls
and check in personally with anyone who
is missing. Monitoring time records is an-
other way to track engagement. If some-
one has not entered their time for several
days, it is a good idea to check in with
them to see how they are doing.

Here’s another entirely new prob-
lem: Traditionally, [aw firm staffers have

been management’s eyes and ears in the
office. If a lawyer seems off or is making
odd demands, the staff is often the first to
notice and to talk about it. Usually, word
gets back to firm management. But now,
since the staff never sees the lawyers at
all, that effective early warning system is
simply gone.

The ABA Commission on Lawyer
Assistance Programs has published a
list of resources titled “Mental Health
Resources for the Legal Profession Dur-
ing covid-19.” And the MSBA has just
launched a new webpage devoted to
covid-19 resources for Minnesota legal
professionals that includes resources on
coping and wellness at www.mnbar.org/
covid-19-resources.

Competence: Keeping up
with changes in the law and
standards for practice

Across all practice areas, it’s an ethi-
cal imperative to ensure that all lawyers
are competent in using any new technol-
ogy—such as meeting with a client on the
suddenly inescapable Zoom. (Speaking of
Zoom, have you checked the privacy pol-
icy for that app to see what information is
being collected about you?)

This was practically a catechism even
before the pandemic—ethical compe-
tence now includes technological com-
petence. The Rules were amended a few
years ago to specifically so state. But the
competency issues raised by the pandemic
range far beyond learning to use new tech-
nologies and keep them secure. In every
area of practice there are new and differ-
ent challenges posed by the new normal:

B [n litigation, court rules, cal-
endars, and statutes of limitation
have been suspended.

B Commentators suggest that by
halting trials, the coronavirus may
push more parties to the settlement
table. Now could be an opportune
time for litigants to reach out to
opposing parties to see if resolution
is appropriate in light of the
circumstances.

B What about the new normal for
depositions? Sure, you were a com-
petent taker of depositions before,
but have you mastered the new and
different skills required to depose a
witness over Zoom?

B In employment law, the
pandemic raises numerous new
issues revolving around HIPAA,
medical issues, and new law
governing family or medical leave
and emergency sick leave.
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B Estate planning experts have
expressed new concerns about chil-
dren or other beneficiaries contact-
ing the parents’ attorney to have
elder parents’ estate plan changed.
More fundamentally, how are doc-
uments to be executed in the era of
social distancing?

B Immigration law has entirely
new problems to confront.

B M&A practice has been funda-
mentally changed, as has media-
tion/arbitration, which is now con-
ducted via Zoom and other remote
technology.

B How do firms keep up with the
changes that are occurring almost
daily as governments respond to
the pandemic? Every day, general
counsel responsible for workers
across multiple jurisdictions are try-
ing to get up to speed on new man-
dates, while seeking advice from
outside counsel and other external
resources.

A new paradigm for civility and
reasonableness?

In March, the Los Angeles County Bar
Association’s Professional Responsibility
and Ethics Committee called for a new
emphasis on lawyer civility:

“In light of the unprecedented risks
associated with the novel Corona-
virus, we urge all lawyers to liberally
exercise every professional courtesy
and/or discretional authority vest-
ed in them to avoid placing parties,
counsel, witnesses, judges or court
personnel under undue or avoid-
able stresses, or health risk... Given
the current circumstances, attor-
neys should be prepared to agree to
reasonable extensions and continu-
ances as may be necessary or advis-
able to avoid in-person meetings,
hearings or deposition obligations.”

A notorious decision out of the fed-
eral district court in Chicago in March
(known among ethics nerds at “the Uni-
corn case”) vividly illustrated the new
paradigm. A company that creates “life-
like portrayals of fantasy subjects” such as
elves and unicorns sought an emergency
hearing in its trademark infringement
suit. The court deferred the hearing for a
couple of weeks, citing health and safety
issues arising from the coronavirus.
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Plaintiff’s counsel promptly moved for
reconsideration on an emergency basis.
The court was not amused: “Plaintiff has
not demonstrated that it will suffer an ir-
reparable injury from waiting a few weeks.
At worst, Defendants might sell a few
more counterfeit products in the mean-
time. But Plaintiff makes no showing
about the anticipated loss of sales. One
wonders if the fake fantasy products are
experiencing brisk sales at the moment....
If there’s ever a time when emergency
motions should be limited to genuine
emergencies, now’s the time.”

The opinion concluded with this gem:
“The filing calls to mind the sage words of
Elihu Root: ‘About half of the practice of
a decent lawyer is telling would-be clients
that they are damned fools and should
stop.’... The world is facing a real emer-
gency. Plaintiff is not.”

Now the point is this: Two months
ago, before covid hit, there would have
been nothing particularly remarkable
about counsel pressing for an expedited
hearing as he did. But everything has
changed now. The pandemic has sud-
denly narrowed the Overton Window of
reasonableness in litigation.

Finally, consider soberly the issue of
how best to communicate with clients
when we can only communicate with
them remotely. For some it’s just not the
same as in-person contacts. Communica-
tion with clients in the time of pandemic
should be handled delicately. One com-
mentator has noted that when you call
your clients now, the first few minutes of
any conversation should have nothing
to do with the legal matter at hand. “It’s
time to discuss life, family, fears, and of
course, health. This is also a time to be
honest and transparent. We're all going
through this. No one is immune.” A

CHUCK LUNDBERG is
recognized nationally as a
leader in the areas of legal
ethics and malpractice.

A former chair of the
Minnesota Lawyers Board,
he retired in 2015 after

35 years of practice with
Bassford Remele. He now teaches at the
University of Minnesota Law School and consults
with and advises attorneys and law firms on the
law of lawyering through Lundberg Legal Ethics
(www.lundberglegalethics.com).
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Think about what we’ve all lost here, at

least for now: Bar association gatherings

like this have long been on my list of “must
attend” events. For decades [ have attended
the spring Bar Benefit, the summer MSBA
convention, the fall Judges Social, the winter
Ramsey County Bench & Bar dinner, etc. It’s
automatic. But no more: this year’s bar con-
vention has already been cancelled, at least
as to any live event—especially the bar event
of the year, the annual President’s Reception.
And does anyone really think things will be
sufficiently back to normal so that we can
have a Judges Social this year?
https://minnlawyer.com/2020/03/30/quandaries-
and-quagmires-legal-ethics-risk-management-in-
pandemic/

[ have written in this journal before about this
group. The 25 largest firms in Minnesota all
have experienced general counsel who spend
all or much of their time representing and
advising the law firm. For more than 10 years
they have met regularly to discuss breaking or
troublesome ethics or risk issues.

Law360 recently published an article directly
on point: “Think Twice Before Using Deal
Counsel as Litigation Counsel,” 4/17/20
(paywall). More fundamentally, the underly-
ing work problem is so well-recognized that
there is an entire section on the topic in the
online Bible of conflicts of interest, Freivogel
on Conflicts:
http:/www.freivogelonconflicts.com/underlying-
work.html

See Hyland, “Tips For Minimizing Law Firm
Liability During covid-19.”

hetps:/fwww.law360.com/articles/1268179/tips-

6

7

for-minimizing-law-firm-liability- during- covid- 19
Susan Humiston, “Your ethical duty of
supervision,” Bench & Bar of MN (December
2019). https://www.mnbar.org/resources/publi-
cations/bench-bar/columns/2019/12/01 /your-
ethical-duty-of-supervision

The ABA Standing Committee on Lawyers
Professional Liability recently published a
second edition of Protecting Against Cyber
Threats: A Lawyer’s Guide to Choosing a Cyber-
Liability Insurance Policy. This very handy guide
to insuring against this increasingly dangerous
exposure—a 32-page paperback book, retailing
for $22.50 for ABA members—has been de-
scribed as “extremely useful for law firms that
are looking to purchase a cyber liability policy”
and “a must read for any law firm that recog-
nizes that it’s not a matter of ‘if’ but ‘when’ a
data breach happens; (and) how a cyber policy
can protect the firm and effectively manage
the breach.” Here’s the link: https://www.
americanbar.org/products/inv/book/385016340/
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THE REMOTE
LAWYER'S

SURVIVAL GUIDE

By KrisTi J. PAauLson

he world can change in a

matter of minutes—we knew

that. But of course none of

us thought that in 2020 the

entire world would change
completely in a couple of weeks. The
practice of law as we have always known
it was suddenly turned upside down. As
lawyers, we went from being members of a
center-stage, crowd-adoring, face-to-face
profession to a situation in which we sud-
denly found ourselves retreating into our
homes, sheltered away. Everyone became
a remote worker overnight.

Lawyers embrace challenges. We
moved into home offices. We connected
and had a lot of meetings, seminars, and
zoom happy hours. There was no home
office envy or drama. We were all in this
together. After all, isn’t it fun to work
from home in your PJs?

And then the world found out: Work-
ing remote is not so easy. It is not sitting
at home in your pajamas, listening to your
favorite music, sipping on cups of coffee,
and effortlessly bringing home the bacon
at the same time. The novelty quickly
wears off. Restlessness sets in. Conversa-
tions seem harder. You find yourself talk-
ing to the dog and swear he talks back.
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You order from Amazon just so you can
chat with the delivery person. You fear
you are becoming a hermit.

The concept of working remotely is
hardly new. Some of us have been do-
ing this for decades. However, being sur-
rounded by the entire community also
working remotely is new. And it changes
everything. We are in uncharted territory
and right now there are all kinds of un-
knowns, risks, and fears on the horizon
about what the future holds.

For many, the workplace as they have
known it will be forever changed. We have
discovered technology and connectivity,
and our culture can support remote
working. The courts are embracing
technology. Clients are adapting. And,
with uncertainty looming, it is likely
that more and more professionals will
continue working remotely either full-
time or part-time.

Remote work can be wonderful. It can
also be filled with all kinds of unique chal-
lenges and requirements. Having done
this for over two decades, I am going to
share my thoughts and suggestions in this
Remote Worker’s Survival Guide.

Survival Tip #1:
Get up. Get dressed. Get out.

It is easy to feel like every day is a
Saturday when you work out of your home
or work remotely. Flexible schedules
and the ability to work from virtually
anywhere are perks of remote work. You
can work from home in your pajamas and
bunny slippers. Does it get much better
than this?

Working remote does not mean that
clothing is optional. While I will admit
I love working in my PJs as much as the

next person, there is a point where comfy
goes too far. Granted, no one knows if you
are wearing a suit while working remotely
and, more importantly, no one cares. But
it is easy to take comfortable way too far.
Trust me.

You need discipline and routine.
Always get dressed. ‘Dress for success’
doesn’t have to mean wearing a suit and
a tie or a dress. But wash-and-wear does
come in more styles than just lounge
pants. You can find work clothes that are
comfortable and easy to clean, yet still
professional-looking.

Pretend you have somewhere to be—
or actually force yourself to go out, even
if it is to buy a cup of coffee. Having a
get-ready routine signals you are begin-
ning your workday. It also allows you to
signal the end of the day by putting your
PJs back on. Each day needs an opening
and a closing. Don’t rob yourself of that
by wearing your pajamas all day.

Taking care of your appearance is a
sign of respect to yourself. It will make
you feel more respected and professional.
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Survival Tip #2:
Remote work is real work

Remote working does not mean not
working, You have clients, you have a
workload, and people are depending on
you. You are still assessed on how you
deliver. Remote work just means you have
more flexibility and are able to squeeze in
walking the dog or an hour of tutoring at
the school in the middle of writing a legal
brief.

I have worked remotely for almost
two decades, most of that working out a
home office. For the most part, [ love it. [
am productive. [ am happy. I am empow-
ered. I don’t dislike working in an office
and I sometimes miss the social aspects of
an office. But I have a work area and a
zone that allows me to be productive from
home. Working remotely can bring won-
derful things to your life if you can train it
and maintain it.

It's not for everyone. For some, it is
highly productive, liberating, and allows
for a wonderful work-life balance. For
others, it means uncertainty as well as
worries about practical and social aspects
of their work life. Some people need the
structure of an office. Some people need
the social aspect of an office. Some people
need to get out of the house. Some people
lack focus. Some people lack discipline.

Of course, as lawyers we are never to-
tally free to set our own agenda, as things
like meetings, court hearings, and clients
can dictate our schedule to a great extent.
But most remote workers will get the ex-
tra flexibility to accommodate work rou-
tines to their lifestyles and personalities.

If you speak to remote workers, you
will hear about many work routines,
though seldom are they 9:00-5:00. When
my kids were young, I would often start
my workday at 4 or 5 a.m. and by the time
they woke up, I essentially had almost a
half day completed. Many people find
the quiet hours of the late evening to be
productive hours. These varied schedules
do not mean that remote workers are not
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working a full day. Remote workers simply
have to find hours that suit them best.

It is very easy for family and friends to
assume that working remotely or work-
ing from home means—hey, you're home
all the time! This can be one of the most
challenging aspects of working remotely:
explaining to people that, although you
are home, you are not available for a ran-
dom chat or a long walk. Yes, you can be
a bit more flexible, but if you allow others
to take advantage of that flexibility, your
productivity suffers. If your productivity
suffers, your bottom line reflects that.

Nobody has working remotely figured
out 100 percent. What really matters is to
find a system that works for you and for
your company. You need to embrace the
fact you are a remote worker. You need to
believe, and you need to show the world,
a remote worker is a real worker.

Survival Tip #3:
Resist the shiny objects

You need to learn to resist the shiny
objects in your life. When you are at
home, there is no social distance that
stands between you and your television
set, or the washer and dryer, or that really
good novel you started reading last night.
It happens all the time, you sit down to
work on a major project, and suddenly a
load of laundry is calling your name, or
the dog needs a walk, or a meal needs to
be prepared. And, without a doubt, the
minute you get on a conference call, the
children will suddenly need you and be
calling for you loudly.

There is that newfound freedom of
owning your day. Nothing stops you from
running errands, taking a class, gardening
all day, or working out in the middle of
the day. It becomes easy to justify doing
those things during the day, promising
yourself you will work late or get up early.
That plan works well until you factor in
the procrastination.

All remote workers procrastinate.
Then again, all workers do. There may

be no way to avoid it, but there are tech-
niques that can make it productive when
you work remotely. There is really noth-
ing wrong with taking a power nap, walk-
ing the dog in the middle of the day, or
sitting outside in the sun journaling your
thoughts. The guilt we feel as remote
workers for doing such things is really
self-imposed and not justified. Remote
life does offer flexibility and the opportu-
nity for balance and autonomy. By focus-
ing your procrastination, you can rebuild
instead of draining yourself.

A

Survival Tip #4:
It is okay if you have kids and
the dog is your legal assistant

Lawyers are robots devoid of families,
pets, spouses, homes, and anything else
that might make them real. Showing a
personal side of yourself might be per-
ceived as weakness. If you work from a
home office, you are less successful than
someone who has a downtown office.

I remember thinking these very things
when [ started working remotely. I was so
very wrong.

Embrace your kids and pets if you are
lucky enough to have them in your life.
Having children and attempting to have
a remote practice or a home office often
presents challenges and uphill battles.
Many people discovered this when dis-
tance learning set into the home at the
same time remote working became the
norm. Kids have a knack for appearing
at inopportune times. Dogs like to bark
during Zoom calls. There is no place a cat
would rather be than on your desk and
swishing its tail in front of your camera.
It's very easy to want to make excuses for
them or try to keep them completely out
of the picture. The question is why?

A huge advantage to remote work is
that you do get to spend more time with
your family. And for your own sake as
much as anyone’s, you really need to do
that. It is easy to work through the entire
day and into the night. You need to take
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breaks and enjoy the moments with your
family. Make it a point to not check email
or be thinking about a case when you are
with them. Treasure the exercise you get
walking the dog. It isn’t really a break
if you are not present in it. Allow your
mind to reset and refocus. Breaks with a
purpose can make you more productive
in the long run.

Set your expectations and then com-
municate with others. Create a system
that signifies a need to not be disturbed
and only use that when you really mean
it. For example, [ have signs that are
placed on the door signifying I am on a
call or video conference and, absent the
house burning down, I do not want to
be disturbed. Let your clients, your col-
leagues, and others know when you are
available and how to contact you. Unless
you are a 911 operator, there is nothing
wrong with stepping away from your desk
and taking a break or letting a call or two
go to voicemail. You need a balanced
work life. And it is acceptable to be both
a remote worker and a human being.

Survival Tip #5:
It’s always 5:00 somewhere

‘It must be great to set your own sched-
ule’ is something [ hear a lot. Usually from
someone who assumes that means I get
up really late, work in my pajamas, and
knock off shortly after lunch. The fact of
the matter is, there seldom is a typical 8
to 5 day when you work remotely.

Indeed, you can start your day when
you want. The bigger problem can be
stopping. When you work remotely, the
workday may never end. It can be hard
to know when to stop. No one is going
to tell you. There is always that tempta-
tion to check for messages, look at your
emails, work on that case a little more. I
mean...what is a full remote day?

For remote workers, it can be difficult
to disconnect from your computer, your
office, and work. Contrary to assump-
tions, it becomes easy to overwork rather
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than underwork. As lawyers, we often
love what we do, and it is easy to keep
doing what we love. This is a global age
and different people are online at differ-
ent times. You will get calls, messages, re-
quests, and emails at all hours of the day.

You need to step away from your job
and your workspace each and every day.
All of the other aspects of your life need
to be as important as work. Set bound-
aries. It is important to focus on work
and get it done in a timely matter. This
doesn’t mean you need to be online 24/7
and respond to everyone within seconds.
To make a clean break between work and
home, you need to learn to close your
workday. And, when your day ends, make
sure it really does end.

ey ]

Survival Tip #6:
Don’t forget to make rain

It is easy to feel like an island when
you are a remote worker. There are no co-
workers with offices lining the hall where
you can just drop in to chat or discuss a
case. Lunch in your kitchen is not the
same as lunch in a bustling restaurant.
Walking down the stairs to your home
office is not the same as a skyway filled
with people. It’s hard to network and
make friends when you sit in front of a
computer all day.

Rainmaking and networking will al-
ways be essential to business and business
development. A remote worker needs
to establish connections, take time to
network, and follow up with those con-
tacts. Indeed, social media can make it
much easier to network. But you need
to work those channels and connections
with purpose to make them meaningful.
Equally as important: You need to ignore
all of those social media posts, forums,
and groups that, interesting as they may
be, do nothing for your business and only
take up your time. Time is one of the
most valuable assets a remote worker has,
so use it wisely.

Survival Tip #7:
Have a life outside of the law

As lawyers, much of our lives and our
identity are made up of being a lawyer.
The demands on our time are great and
we tend to measure our success by billable
hours at the end of the year or our legal
accomplishments. It can be hard to justify
setting aside personal time.

Having an activity or hobby to offset
work can greatly help one’s mindset. It
doesn’t really matter what you do—do
what you enjoy. Run marathons. Quilt.
Sew. Draw. Read. Work out. Doing some-
thing you love and want to do helps you
to relax. A relaxed mind can be a creative
and productive work mind.

Remote work also allows for more op-
portunities to embrace your community.
Remote workers enjoy a flexibility that is
rare. Embrace that gift and give back or
learn about your community. Enjoy the
opportunity to participate in local events.
There is no place for guilt in enjoying
work flexibility. The key is to make time
for something you enjoy and take the
time to enjoy it.

Life holds no guarantees. What pur-
pose is there in waiting for tomorrow, or
a year from now, or until you retire, to
enjoy yourself? What a shame it will be if
you are robbed of an opportunity to enjoy
your life because you waited. A
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Technology is just one of the
tools we need to get through
this crisis and the next
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“Newertheless, many continued hoping that the epidemic would soon die out

and they and their families be spared. Thus they felt under no obligation to make

any change in their habits as yet. Plague was for them an unwelcome wvisitant,

bound to take its leave one day as unexpectedly as it had come.”

— The Plague, Albert Camus

andemics do strange things to

the imaginations of people. Most

people are rightly worried about

their health, their families, and
their jobs. But as Albert Camus put it,
“the only way of escaping that intolerable
leisure was to set the trains running again
in one’s imagination and in filling the si-
lence with the fancied tinkle of a door-
bell, in practice obstinately mute.” And
so our minds stray into abstract questions
about the mathematics of toilet paper ra-
tioning, whether hand sanitizer works just
like a cleaning wipe, or if pizza boxes can
transmit viruses.

But the most pressing question on
most people’s minds has been asked in
headlines everywhere from The Atlantic
to the Boston Globe and to the BBC:
“When will things go back to normal?”

Legal services, whether deemed so by
executive order or by their very nature,
are essential services. People come to law-
yers much as they come to doctors, ex-
pecting and needing an expert’s guidance
on family law cases, contract disputes,
estate plans, or criminal matters, to name
a few. That expectation from our clients,
whether they be individuals, institutions,
governments or tribes, should be empow-
ering and fulfilling. In a chaotic time, it
should give you purpose.

Unfortunately, right now no one has
any expert answer about that pivotal
question of when life will return to nor-
mal. Given the gravity of the problem the
world is facing, I would be suspicious of
anyone who suggests that they do.

But that fact does not alter who we are
as lawyers, judges, court administrators,
paralegals, and other legal practitioners:
problem-solvers. In fulfilling that role for
our clients, we should start by setting the
return-to-normalcy question aside for a
moment, and ask a more fundamental one:
“What should the new ‘normal’ look like?”
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Asking fundamental questions

Holocaust survivor and psychothera-
pist Viktor Frankl has written extensively
about the importance of perspective and
a search for meaning even in the grav-
est circumstances, recognizing that crises
often present opportunities for intro-
spection and growth. The current crisis
provides us with that opportunity, partic-
ularly with a chance to examine why we
practice law the way we do. The best law-
yers will ask themselves how their prac-
tices have helped the communities where
they live and work and how they can con-
tinue to provide their services. But before
we can meet any crisis, we need to know
what tools we have to do the job and
what tools we need to finish it.

Technology has changed our lives im-
measurably in the last few decades, and
as a tool for meeting this global crisis, it
came into play immediately. Minnesota
Gov. Tim Walz's most visible response
to the state’s crisis—an executive stay-
at-home order—depends on working re-
motely, something that technology now
allows but few of us could have done for
any extended period just a few years ago.
Lawyers must use technology to adapt
their practices if they are to continue to
serve their clients through this pandemic
and afterward.

Looking to the court system, it is
easy to imagine the benefit of harnessing
technology and the risk in failing to do
so. Courts in every county have devel-
oped over time their own local practices
for holding hearings, mediating disputes,
and processing court filings. Most in-
court proceedings have been significantly
disrupted by the pandemic. And with a
highly contagious disease in our midst for
the foreseeable future, limiting in-person
contact for groups of people is undoubt-
edly the right response. But to simply
reduce the number of in-person hear-

ings and wait until courts can reopen like
“normal” is to not only miss a chance to
reassess our practices but to possibly ex-
acerbate the harm caused by the delay.

Imagine a person seeking a protec-
tive civil order from a domestic abuser
being told that their hearing cannot oc-
cur until hearings can be held in-person
once again. Imagine a poor defendant in a
criminal case being denied job opportuni-
ties, limited as they will be during an eco-
nomic downturn, because of a pending
minor criminal matter that cannot be re-
solved until cases are heard like “normal.”
When technology allows for hearings to
be conducted in alternate ways, such as
through remote appearances, refusing to
allow such hearings would be tantamount
to denying access to justice. If attorneys,
judges, and legal practitioners truly are
problem-solvers, the looming imperative
is to quickly adapt our practices and pro-
cesses to ensure that courts and the law
do not cease to be mechanisms to resolve
disputes and protect the rights and safety
of the people we serve.

It is tempting to point to the magni-
tude of this crisis—a 100-year-pandem-
icl—and imagine that this problem will
be one that only time can solve. But re-
cent history has also shown us that tech-
nology can be rapidly mobilized to ad-
dress a problem.

The use of electronic warrants in
criminal cases directly resulted from a
string of state and national appellate de-
cisions that drastically altered the way in
which law enforcement could investigate
impaired-driving crimes. As a response,
judges, courts, and law enforcement agen-
cies needed to adapt—quickly—by using
technology to meet a significant chal-
lenge. Court-system stakeholders met the
challenge and by virtually all accounts,
the resulting process not only better
serves public safety, but is more efficient.
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Finding alternatives to the normal
in-person hearing model is an access
to justice issue, as using technological
alternatives may also expand the ability
to participate of parties typically exclud-
ed or discouraged from in-person atten-
dance, such as disabled lawyers or parties,
low-income litigants, or even victims in
criminal cases. Additionally, by efficiently
utilizing technology, judges may end up
with better information than they might
otherwise have in a traditional hearing, as
in the case of electronic search warrants.

The challenge: Think differently

Technology will help us leverage this
crisis into an opportunity to improve our
practices. But technology alone will not
solve this problem. The tool we will need
is critical thinking—specifically, thinking
differently—about the challenge before us.
Rather than continuing to think of this
problem as one that can only be solved by
waiting for a return to normal, we should
reframe the crisis as one that provides
us an opportunity to increase access to
justice for citizens, whether that means
rethinking court processes, adapting our
individual practices, or using alternative
resources to continue our service to cli-
ents. Thinking differently requires us to
ask: How can we ensure that our citizens,
clients, and communities continue to
have access to justice?

The courts again provides a tangible
example. For many who practice in the
court system, delays and continuances
are a constant source of concern. Liti-
gants and parties live in limbo, witness
memories age, and cases stack up one
behind another. Certainly there are many
reasons, including some very good ones,
for delaying proceedings. But to the ex-
tent that courts get backlogged because
of sheer caseloads or limited judicial re-
sources, it may be time to reassess wheth-

er the traditional court hearing model for
all cases is the safest and most efficient,
especially in a world where social distanc-
ing will be the norm for the better part of
the next few years.

For instance, in many counties, a hear-
ing officer program greatly expands access
to the courts for defendants charged with
minor offenses. A hearing officer is a judi-
cial officer who gets specific authorization
to resolve certain cases by a given city or
prosecutor. The officers in most cases are
available for walk-in defendants and in
some counties even by appointment. In
contrast to requiring defendants in low-
level cases to come to one specific court
date in a mass “cattle-call” format that
may take the better part of an afternoon,
allowing some offenses to be handled by
a hearing officer reduces the number of
court hearings to be scheduled, which
further reduces backlogs of court cases.

Reframing this as a possible solu-
tion that increases access to justice, you
can easily imagine the impact such a
program could have for many litigants.
Imagine the benefit to a low-income de-
fendant—who, instead of taking time off
from an hourly job, finding childcare, or
(worse) bringing their children to court
for the hearing, could instead come to
the courthouse to discuss their low-level
traffic offense with a hearing officer at a
time when they have childcare or are not
working. Not only would the low-income
person receive greater access to justice,
but cases would be resolved more effi-
ciently, backlogs would be reduced, and
overall public safety would be protected.
This is what increasing access to justice
could look like.

Since there are no good answers to
how long this pandemic will last, how it
will ultimately affect our practices, and
most importantly, how it will change our
lives, the challenge will be for those of us

in the legal field to combine the tools we
have (technology) with the tools we need
(critical thinking and problem-solving) to
help us reframe this problem as an oppor-
tunity for growth.

We can start by asking ourselves if
there are ways to improve access to jus-
tice for poor or unrepresented parties.
We can ask if there are ways to ensure
that transactional practices can continue
without the traditional in-person consul-
tation and execution models. Indeed, re-
cent legislative bills have been introduced
with just such goals in mind. We can ask
whether our client communication pro-
cess is meeting the needs of our clients,
who right now may feel an increased
need for advice and guidance. Questions
abound about the challenges we face, and
answers are in short supply. But if we are
to come out of this for the better—be-
cause we will come out of this—it is cru-
cial that we ask the right questions. What
should come next in our practices? What
kind of world do we want to create?

Lawyers are problem-solvers, but we
are also leaders for our clients and our
communities. To ignore an opportunity
to leverage change for the better is to
fail our clients, our communities, and
our practices. It is to sit idly and wait for,
as Camus put it, “the fancied tinkle of a
doorbell, in practice obstinately mute.” A
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Detours on the

Path to Lawyer
Well-Being

Finding our way forward
in an upside-down world

By Joan Bibelhausen

www.mnbar.org

n my office, I have a small glass box.

Two equilateral triangles are joined by

flat pieces of glass soldered together to

form a lovely piece filled with sand and
small shells. It’s a great well-being tool: If
you change your perspective by turning the
box, you will see things differently.

In the face of a global pandemic, the
box may seem quaint, even trite. Perhaps it
should be smashed to bits or buried—that
seems more appropriate to what we'’re fac-
ing. But the box can continue to be a meta-
phor, even in the worst of times.

As we look at our place in an uncertain
world, it becomes even more important
to focus on all aspects of who we are. The
watershed 2017 report The Path to Lawyer
Well-Being: Practical Recommendations for
Positive Change identified six facets of well-
being: occupational, intellectual, spiritual,
physical, social, and emotional. To that, I
would add cultural. Each of these aspects
of the whole lawyer is affected in different
ways by the pandemic, with distinct triggers
and opportunities. Many of us are required
to attend to health, financial, and career
challenges far beyond anything we have
had to confront in years, if ever. What do
you mean well-being? I don’t have time for
that! Yet attending to the whole lawyer will
help us.

.
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Maslow’s Hierarchy of Needs pro-
vides a useful tool to examine these fac-
ets of the whole lawyer. Illustrated with a
five-level pyramid, the bottom two levels
consist of physiological and safety needs;
both may be endangered. Love and be-
longing are the third level, and can be
threatened when our place is insecure.
If these needs are met, we often don’t
notice or consider them closely; if they
are not met, we struggle. The top two
levels of need are self-esteem and self-
actualization, and this is where we might
think well-being belongs: “I'll get around
to it when I have the important things
‘in place’.” But attention to our mental
health and well-being can help us better
satisfy the most basic needs of the whole
lawyer. We need not rise to a certain lev-
el of the pyramid to attend to our well-
being. There is no threshold.

Our new reality

Several of our colleagues, in differ-
ent places in our profession, have shared
this thought: I have dealt with many
challenging situations and handled them. I
don’t know how to handle this. When we
are faced with an unknown and threat-
ening situation, our normal response is
fear. Fear helps us with a flight, fight, or
freeze reaction to become safe. In the
face of this pandemic, we don’t have a
clear sign of when the danger will be past
or how large the threat will be. We may
deny, we may become paralyzed, or we
may lash out. This same fear reaction,
when viewed mindfully, can also show us
where we need to pay attention. When
we look at the facets of the whole law-
yer’s well-being, where are we struggling
the most? Additional attention is needed
to care for that part of ourselves. Where
are we strongest! Additional attention is
needed to allow that aspect to grow and
support the whole lawyer.

Let’s take a look at what we can rea-
sonably expect. We will experience a
range of emotions, and each facet of the
whole lawyer may respond differently. If
we are working from home, we may feel
less productive and effective, both per-
sonally and professionally. This can lead
us to “awfulize”: I can’t do anything well.
An entire support system in our firm or
office helps us do our best work. It may

be available in different forms now, or
not at all. Yet we expect to perform at the
same level. If our job ended or we don’t
have enough work, our options are hard
to identify and may seem unfathomable.

At home the “office” dynamics are
different in so many ways, and our ne-
gotiated and managed methods for sup-
porting our families and managing our
households are upended. We feel we
have failed if we did not smoothly glide
into a routine just as organized as before.
We don’t get to leave work and come
home. Our virtual meetings, without
a handshake, seem distant and incom-
plete. I heard both a lawyer and a judge
say, “I'm online with people all day and
I'm lonely.” If we are back in the office,
that milieu has changed too. Whatever
your disruptions, they are different and
they are difficult.

M Grief. If you have lost loved ones or
are connected personally to someone
with the virus, we offer our deepest con-
dolences. If you have lost your job or
wondered if your firm or business will
survive, you are grieving as well. We
are also grieving individually and as a
society for what we have lost and what
might have been. You may be in a place
of denial and isolation, anger, bargaining,
sadness (or depression), or acceptance—
and in different places with respect to
different losses. Recognizing you are
grieving can help you move through it,
sometimes with the assistance of others.

B Burnout. This psychological syn-
drome arises in response to chronic in-
terpersonal stressors on the job. It may
result in feelings of cynicism, detach-
ment, ineffectiveness, and exhaustion.
Burnout may impact different aspects
of the whole lawyer in different ways,
but all of these are connected and can
be affected. We feel powerless and over-
whelmed. If you recognize some of these
symptoms and feel you are at risk, de-
cades of research have yielded tools.

M Trauma. This complex topic involves
the unique individual experience of an
event, series of events, or set of circum-
stances. The individual’s ability to inte-
grate their emotional experience is over-

whelmed and the experience is physically
or emotionally harmful or threatening; it
has lasting effects on the person’s func-
tioning and every facet of well-being. In
other words, the whole lawyer.

In our profession, we commonly en-
counter clients and parties who have
experienced direct trauma, and we can
experience secondary trauma. We define
secondary trauma as stress reactions and
effects from providing services or listen-
ing to others recount traumatic experi-
ences. Now we are experiencing both,
and earlier experiences in our lives may
be triggered by something that is hap-
pening now.

We identify these challenges not
to create a sense of doom but to sug-
gest that recognizing and calling them
by name can lessen their impact. How
do we do that? Let’s start by recogniz-
ing, again, that we do not have to cross
a threshold of distress to begin. As our
stress develops over the course of a day
or week, it will build until there is a no-
ticeable stress reaction.

It may be depression or an anxiety
disorder—or we may lash out, withdraw
from meaningful connections, drink to
forget, or something else. The point is,
we reached a limit. But if we know we
are at risk and mitigate the impact more
frequently, our risk is lower. To be clear,
we can reduce our risk for mental health
or substance use issues, but it is no more
our fault if we develop a mental health
disorder than if we develop cancer. If
there is one silver lining of the pandem-
ic, it is that stress and distress are now
universally recognized as something we
have permission to address.

Tools for resilience

Resilience is the ability to respond
to stress in a healthy, adaptive way to
achieve personal goals at minimal psy-
chological and physical cost. It encom-
passes the ability to persist in the face
of challenges and to rebound from ad-
versity. It gives us the courage to grow
from stress. Basic self-care, such as the
way we eat, sleep, and move, is critical to
enhancing our immune systems. People
in recovery from any mental health is-
sue are facing new risks. Providers and
recovery communities have quickly



When you find yourself creating an inventory of all the ways in

which you feel deficient, turn it around. Are you doing the best you can? Probably.

adapted to virtual opportunities to offer
additional support. The tools that follow
are intended to support those higher-lev-
el needs even as we attend to the basic
ones on the pyramid.

B Self-awareness and mindfulness.
How many of us were advised to “count
to 10” when something angered us as
children? This is mindfulness! It can
range from a simple breathing exercise to
active yoga or meditation practices to se-
riously examining our worldview and an-
alyzing what is affecting us the most and
why. By being aware of our inner selves,
we can feel that we are leading our lives
rather than being hijacked by external
factors beyond our control. In addition
to what you might find with your own
search or on LCLs YouTube channel, try
this. Within your environment, what are
five things you can see, four things you
can touch, three things you can hear, two
things you can smell, and one thing you
can taste! Engage all of your senses, and
repeat as needed.

B Connections. Ample evidence sup-
ports the importance of touch as a way to
release hormones that help us feel con-
nected and develop trust (those missing
handshakes). If you are away from people
you might normally embrace, the loss may
be palpable. Human connection helps our
immune system, reduces our risk for men-
tal and physical health challenges, and re-
duces perceptions of pain and threat. The
five-senses mindfulness exercise reminds
us that we have more senses than touch.
Look for opportunities to have positive
interactions with people, even if remotely.
Hear everything, not just the words. Look
someone in the eyes. Direct eye contact
activates mirror neurons leading to the
same social benefits as touch.

B Boundaries. What is your personal
space and how is it different for clients or
parties, colleagues, and personally? Think
about and create your safe positive space
with each of these groups. Think about
how you will protect and secure it so you
can do your best thinking and be your best
self. What is safe, reasonable, and permis-
sible for each aspect of the whole lawyer?
Don’t be afraid to ask for what you need.
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In our own distress in difficult times, we
may be far less aware when crossing the
boundaries of others—and that may be
particularly true for what our clients are
asking of us.

B Perspective. When you find yourself
creating an inventory of all the ways in
which you feel deficient, turn it around.
Are you doing the best you can? Probably.
Return to the aspect of well-being where
you feel strongest and spend some time
with that part of yourself. As lawyers, we
are often paid to find (and litigate or ne-
gotiate) within a worst-case scenario, so
that is often where we go when faced with
a stressful situation.

This deconstruction exercise asks you
to look at best- and worst-case scenarios,
and your place in making them happen.
Imagine a situation and its worst possible
outcome. What must you do for that to
happen, and how likely are you to do that?
Now imagine the best possible outcome
and what you can do to work toward that
outcome. This reframes the situation and
gives you a tool to operate as the driver,
not the victim. There are situations and
scenarios we cannot control. Focus on
what you can, because that’s where you
will see the greatest positive result, and
the greatest likelihood of mitigating your
stress.

M Gratitude. Gratitude is true apprecia-
tion for what you receive and acknowl-
edgment of a source that is outside of you.
You can be grateful for past experiences,
for future opportunities (optimism), and
just for today. Gratitude practices have
been linked to improved personal and
professional relationships, and improved
physical and mental health. This is mutu-
al help, not just self-help. These practices
can include cultivating a greater aware-
ness of what you are grateful for as well
as regular exercises, such as a gratitude
journal.

Our MSBA president, Tom Nelson,
is known for his handwritten thank you
notes. I've been the recipient of a couple
of them and the kind way in which he ex-
presses appreciation for LCL’s work makes
my day and sometimes my week. Think-
ing about an opportunity to be grateful is
a mindfulness exercise in itself. Start by

exercising gratitude to yourself for taking
the time to engage in well-being practices.
Sometimes they are inconvenient or dif-
ficult, but you are worth it. Then choose
an activity such as a morning or evening
gratitude journal or a gratitude inventory.
Remember the image of the small glass
box and turn it over as you ponder another
way to consider a situation. What opportu-
nity for gratitude does the new formation
provide? Just eight weeks of a gratitude
practice can alter our brains to experience
more empathy and satisfaction.

M Asking for help. As we face challenges
we have never before seen in our lives, we
need help. We need help to secure food in
new ways. We need help to care for our
loved ones in new ways. And we need
help for our well-being. We need not wait
for a sign, omen, crash, or event to seek
it. There is no threshold. Lawyers Con-
cerned for Lawyers has long advertised
that we have a 24-hour “hotline.” Every
day, for any reason, there is a “warmline.”
LCL will take your calls, respond to your
emails, and meet you in our virtual groups
and programs. If you are concerned about
another, we will coach you on reaching
out to them. Minnesota and national re-
sources may be found on LCLs website,
social media pages, and YouTube channel.
We will come to your organization to talk
about well-being in a CLE or other semi-
nar. If you think it will get better on its
own, it won’t. Call us. We'll help. LCL has
your back. A

JOAN BIBELHAUSEN
is executive director of
Lawyers Concerned for
Lawyers. Founded in
1976, LCL provides free,
confidential peer and
professional support to
lawyers, judges, law
students, and their immediate family members
on any issue that causes stress or distress. Legal
organization staff members may call us too.
There is someone to talk to 24 hours a day and
counseling is offered throughout Minnesota. You
can help us reduce the stigma. To learn more or
get involved, go to www.mnlcl.org, call 651-646-
5590, or email help@mnicl.org.

% JBIBELHAUSEN@MNLCL.ORG
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Navigating financial distress during covid-19

By George Singer and Chad Stewart

e are currently at the be-

ginning of an economic

downturn driven by a

global pandemic that has
resulted in severe and unprecedented
economic disruption.! Many companies
are now confronting immediate difficul-
ties that include the inability to conduct
normal operations, dramatic declines in
revenue, inability to service debt, dis-
ruption to M&A activity, and delayed
or canceled financing rounds. This en-
vironment requires companies to make
difficult decisions regarding operations,
capital, employees, and a host of other
matters in order to survive. As compa-
nies wrestle with these challenges, direc-
tors must be acutely aware of and adhere
to their fiduciary duties or risk exposure
to personal liability.
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While the challenges posed by the co-
vid-19 virus may be novel, the standards
by which directors’ decisions are mea-
sured remain the same. Regardless of
whether a corporation is solvent, near-
ing insolvency, or insolvent, directors
always owe a duty to the company itself.
If a corporation is insolvent, however, di-
rectors also owe duties to the company’s
creditors.

Fundamental duties. Directors gen-
erally owe two main fiduciary duties to
the company and its stakeholders: (1)
the duty of care; and (2) the duty of loy-
alty.? Care requires a director to be rea-
sonably informed of all relevant informa-
tion and alternatives, to act in good faith
and in a prudent and deliberate manner
when making business decisions. The
duty of care cannot be delegated to oth-

er decision-makers. A director’s personal
liability to the corporation or its stock-
holders for breach of its duty of care may
be eliminated or limited in a corpora-
tion’s articles or certificate of incorpo-
ration.” Loyalty requires that a director
act in, and make decisions based on, the
best interests of the corporation and not
to act out of self-interest. Certain states,
including Minnesota, have constituency
statutes that permit directors to consider
the interests of constituencies other
than stockholders in discharging their
duties (such as employees, customers,
and suppliers).*

Solvency. When a company is sol-
vent, directors owe fiduciary duties to
the corporation and its stockholders.
This remains true even when a com-
pany approaches the zone of insolvency.
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Regardless of whether a corporation is solvent,

insolvency, or insolvent, directors

.

always owe a duty to the company itself. If a

corporation is insolvent, howewver, directors also

owe duties to the company’s creditors.

Stockholders have standing to bring de-
rivative claims for breach of fiduciary
duty against directors and officers.
Insolvency. When a company is in-
solvent—meaning it is not able to pay
its creditors in full—directors continue
to owe fiduciary duties to the company,
but creditors replace stockholders as the
primary beneficiaries of those duties.
Generally speaking, creditors of solvent
companies are protected by financial and
other covenants in their contractual ar-
rangements. However, once the corpora-
tion becomes insolvent, creditors are at
risk of not being repaid notwithstanding
their contractual rights, and are entitled
to additional protection. The interests of
stockholders upon insolvency are subordi-
nate to the rights of creditors and, there-
fore, the fiduciary duties of directors shift

www.mnbar.org

to creditors. Creditors have standing to
bring derivative claims (not direct claims
based upon a particularized harm) against
directors and officers for breach of fidu-
ciary duty when the company is insolvent.

Zone of insolvency. A number of
courts have suggested that directors’ fi-
duciary duties actually expand to include
creditors at an indeterminate point in
time before the actual insolvency of the
corporation when a business is in finan-
cial distress. The Delaware Supreme
Court, however, has found that the key
inflection point is actual insolvency and
that only stockholders (not creditors) can
bring derivative claims against directors
when a company is in the zone of insol-
vency. Yet it is often impossible, or at least
very difficult, to pinpoint the moment
when a corporation actually becomes

insolvent, triggering a shift in fiduciary
duties from stockholders to creditors. Di-
rectors therefore should also consider the
interests of creditors once the corpora-
tion is in financial distress or approaching
insolvency. Directors often confuse their
loyalties when the enterprise begins to
struggle, particularly in cases where di-
rectors are also stockholders, officers, or
guarantors of the company’s debt.

Business judgment rule. In making
decisions, directors are protected by the
business judgment rule, provided that
they comply with the fiduciary duties of
care and loyalty. The business judgment
rule presumes that the board acted on
an informed, good-faith basis and in the
honest belief that the decision was made
in the best interests of the corporation
and relevant stakeholders. In Delaware,
the presumption of due care can be over-
come by a showing that the directors
were grossly negligent in failing either to
stay informed of relevant facts or to act
in good faith or in the best interests of
the company. Courts should not judge a
director’s actions in hindsight or second-
guess decisions if the director acted ra-
tionally after informing him or herself of
relevant facts and placing the interests of
the company first.

Exercising fiduciary duties to avoid
personal liability. In times of crisis and
financial distress, it is especially important
to act diligently and give increased atten-
tion to proper corporate governance. Un-
derstanding that a director risks personal
liability for breaches of fiduciary duties,
and that the stakeholders to whom those
duties are owed may shift based on the fi-
nancial health of the business, a director
should:

M take care to keep informed (even
more than normal) of all material infor-
mation reasonably available and devote
adequate time to reviewing and consider-
ing alternatives before making a decision;

M understand the company’s financial
statements, cash flows, liquidity, business
plan projections, credit arrangements,
leases, and covenants, and assess its abil-
ity to access sources of funding, including
government funding, under current mar-
ket conditions;
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Il participate in and hold frequent
board meetings for which minutes of
every meeting are carefully prepared to
document deliberations with respect to
material issues and board approvals and,
in this environment, establish a process
for remote communications that is con-
sistent with state law and the company’s
charter documents;

I provide active oversight that chal-
lenges management and not become sim-
ply a rubber stamp;

B adopt, implement, and monitor an
oversight system at the board level that
results in an effective and increased flow
of information, particularly with respect
to overseeing pandemic issues and their
impact on the company;

I assess all aspects of the company’s
business, including business risks and
workplace health and safety issues posed
by covid-19, the competitive landscape,
and the various rights of lenders and
creditors;

I focus on value preservation and en-
hancement, without taking unjustifiable
risks, in order to maximize recovery for
creditors and other stakeholders;

@ retain and rely upon qualified
and experienced professionals to help
discharge the duty of care for areas in
which the director has no particular
expertise, including with respect to legal,
valuation, medical, accounting, and
financial matters;’

B give heightened attention to cap-
ital-raising transactions and asset sales
that may later be criticized in light of the
board’s expanding duties to creditors, and
carefully consider how such transactions
may impact creditors and stockholders;

I avoid incurring additional unse-
cured credit that the company does not
have the ability to repay;

¥ examine the value of the company’s
assets using realistic market values and
the ability of the company to engage in
one or more value maximizing transac-
tions—which, in difficult situations, may
mean continuing operations to preserve
going concern value or selling or winding
down the company;

M increase transparency and open
communications with the company’s
lenders, employees, and other key stake-
holders, particularly those whose assis-
tance or forbearance may be critical to
preserving value;

I review restructuring and shutdown
alternatives, which may include whether
a key employee retention plan should be
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developed;

B confirm that all tax and payroll
obligations are satisfied and assess the
applicability of the WARN Act for
employee terminations, ERISA for benefit
plan obligations, and other requirements
particular to the business that may need
to be addressed;

M evaluate whether the company has
sufficient D&O insurance coverage in
place and whether there are exclusions
that would vitiate coverage in the event
that the company ceases operations or
files for bankruptcy protection;

I abstain, when appropriate, from
voting on and participating in the delib-
erations relating to matters that could
give rise to a conflict of interest;

Il consider the benefit of establishing
an independent committee of directors
where warranted, or adding independent
directors to the board of directors to in-
crease the disinterestedness of the board,;

B avoid conflicts and even the
appearance of being on both sides of a
transaction;

M ensure that there is no preferential
treatment for insiders, particularly those
who are stockholders, executives, guaran-
tors, or lenders of the company;

I give increased attention to transac-
tions with insiders to ensure fairness and
create adequate records to support ap-
proval;

M understand that private equity firms
holding a controlling position in a compa-
ny through their contractual rights, roles
in the governance, and debt and equity
holdings will receive heightened scrutiny
and be subject to increased risks when an
enterprise is troubled; and

B use caution when considering
whether to resign due to the financial
distress of a company in order to ensure
that no harm will follow and that such
resignation will not later be viewed as an
abdication of the director’s duties.

The uncertainty and disruption to the
economy created by the covid-19 pan-
demic is without comparison in recent
history. Exercising increased oversight
and monitoring the company’s business
viability, legal compliance, and financial
performance, and reviewing available
alternatives is imperative for a board to
ensure that it is fulfilling its fiduciary du-
ties. All decisions should be based on a
thorough and informed review of material
information and may require a proactive
approach with respect to fundamental
business decisions. A

Notes

' A couple of data points underscore the
depth of the economic crisis we are
experiencing: (1) the unemployment
rate was recently reported at 14.7%
(compared to 3.5% in February),
which is the highest rate reported
since the Great Depression, see THE
NY TiMes, U.S. Jobs Report Shows
Clearest Data Yet on Economic Toil
(5/8/2020); and (2) many economists
are now predicting a 30-40% decline
in second quarter GDE, see FORBES,
JPMorgan Forecasts 20% Unemploy-
ment and 40% Hit to Second-Quarter
GDP (4/10/2020).

? See MINN. STAT. §302A.251 subd. 1.

3 See MINN. STAT. §302A.251 subd. 4;
8 DEL. GENERAL CORPORATION LAwW
§102(b) (7).

+See, e.g., MINN. STAT. §302A.251
subd. 5.

5 Directors are entitled to rely on
information, opinions, reports and
statements from legal counsel, public
accountants, officers and employees
of the corporation who are reasonably
believed to be reliable and competent
in the matters presented. See MINN.
StaT. §302A.251 subd. 2; 8 DEL. GEN.
Core. L. §141(e).
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Pandemic family stress equals
pandemic family law stress

By CHRisTOPHER VATSAAS AND KEnDAL O’KEEFE

ince the World Health Organization declared
covid-19 a global pandemic in the second week of
March, new and frequently unexpected effects of the
crisis have continued to make themselves known.
As the pandemic wears on, it has become increas-
ingly apparent that the family unit is facing a uniquely com-
prehensive combination of stressors. Parents with school-aged
children are being asked to manage and facilitate “distance
learning,” often while working their own fulltime jobs, and
working parents with younger children and infants are forced
to make the difficult choice between sending their child to
daycare (assuming daycare is still available) or keeping their
child home and caring for all of their needs while simultane-
ously attempting to meet all of their professional obligations

www.mnbar.org

(from personal experience, a Herculean undertaking). Other
parents have been furloughed or laid off or may be anticipating
such a change in the near future, adding significant financial
stress during what is already a stressful time. Families are also
struggling with issues related to medical care, which is being
deferred in many cases to prevent the spread of the virus and
the risk of exposure.

Families in transition as a result of a pending divorce face
even more uncertainty as parents struggle to divide a marital
estate that may be experiencing substantial losses as a result
of the downturn in the market, and many parents who have
already separated are struggling with how to maintain “social
distancing” while abiding by existing court orders that require
children to transition back and forth between households.
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“Families in transition as a result of a pending divorce face even more

uncertainty as parents struggle to divide a marital estate that may be

experiencing substantial losses as a result of the downturn in the market.”
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Notes

! Sheridan Prasso, China’s Divorce
Spike is a Warning to Rest of Locked-
Down World, Bloomberg Business-
week, 3/31/2020.

2 Melissa Godin, As Cities Around
the World Go on Lockdown, Victims
of Domestic Violence Look for a Way
Out, Time, 3/18/2020.

3 Continuing Operations of the Courts
of the State of Minnesota Under
Emergency Executive Order 20-33,
No. ADM20-8001 (Minn. filed
4/9/2020).

#Minn. Gen. R. Prac. 114.02(a) (10).

5> A comprehensive description of the
RETR program can be found on the
Minnesota Courts website: http://
www.mncourts.gov/Find-Courts/Scott/
covid-19-Information.aspx

®Minn. Gen. R. Prac. 114.02(a) (2).
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The impact of covid-19 has put addi-
tional stress on virtually every component
of a family’s day-to-day life. Unsurprising-
ly, the stress has already begun to manifest
itself in an influx of activity in our family
law systems, including the courts and all
forms of alternative dispute resolution.

The ticking time bomb

Already, anecdotal data coming out of
China’s court system suggests that China
saw a surge in divorce filings and domes-
tic abuse cases in March,' and here in the
United States, there are numerous re-
ports of perpetrators of domestic violence
using stay-at-home orders to exert addi-
tional control over their victims.? It is rea-
sonable to assume that a surge in divorce
filings and domestic abuse cases is on the
horizon here in Minnesota, and, with no
clear indication as to when it will be safe
for the court system to resume business
as usual, this surge will likely come at a
time when the courts’ ability to address
this influx is limited as a result of continu-
ing precautions to prevent the spread of
covid-19.

Currently, by order of the Minnesota
Supreme Court, only cases involving
emergency change of custody requests
and personal safety concerns (i.e., orders
for protection) are required to be held in
the courtroom, with all other cases be-
ing heard using remote technology, or on
the basis of written submissions.” In many
cases, courts are tasked with analyzing
nuanced and difficult fact patterns and
balancing competing interests in the face
of unprecedented circumstances. For ex-
ample, should an otherwise excellent par-
ent’s parenting time with her children be
suspended because she is a medical profes-
sional on the front lines of the pandemic?
Alternatively, how should the court ad-
dress the immediate furlough of both par-
ents as it relates to child support, know-
ing that its decision could easily affect the
ability of one or both parents to pay their
rent or mortgage the following month?
These sorts of issues are becoming more
prevalent by the day in our own state.

Many of these challenges require im-
mediate or expedited solutions that fam-
ily court is not readily equipped to offer
under the best of circumstances. The

unique stressors placed on families right
now, coupled with the court’s inherent
inability to operate with immediacy and
nuance—especially in the midst of a pan-
demic—demand that the family law bar
explore opportunities for procedural cre-
ativity in an effort to solve these more im-
mediate problems for families during this
crisis. Given the high likelihood that the
court system will be heavily taxed upon
its return to more normalized operations,
the demand for such creativity is likely to
continue for the foreseeable future.

Responding to the demand
for creativity

Fortunately, the family law bar is re-
sponding. Many ADR providers are now
offering their services via Zoom and other
remote video-conferencing platforms,
and shortly after the impact of the pan-
demic began to show itself in Minnesota
family courts, a number of members of the
local bar, the ADR community, and the
judiciary set out to establish the Remote
Expedited Temporary Relief (RETR) pro-
gram. The program, in its fledgling stages
across many metropolitan counties, is
designed for parties who are represented
by counsel. The RETR program is a Rule
114.02(a) (10)* ADR process, created
and utilized by agreement of the parties
and their counsel, and offers the tempo-
rary motion process in a modified and ab-
breviated format. Parties who agree to use
this process may select a provider from
existing Moderated Settlement Confer-
ence rosters, or they may select another
qualified professional with adjudicative
training or other similarly relevant ex-
perience who agrees to work within the
requirements of the RETR program.

Once a provider has been selected and
has agreed to serve, he or she will hold
a brief video or telephone conference
with counsel for both parties. The par-
ties then make temporary submissions to
the provider, and a second video or tele-
phone conference is subsequently held
to give counsel the opportunity to make
arguments and explore settlement. The
provider will then issue a simple (no-
findings-required), non-appealable order
within seven days of the second video or
telephone conference.’ This streamlined
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process was specifically designed with
temporary motion hearings in mind and is
not available to modify previously issued
court orders of any kind, unless the par-
ties and counsel specifically agree.

For cases in which a court order has
already been issued, or cases that are oth-
erwise not a good fit for the RETR pro-
gram, attorneys are more frequently en-
gaging in negotiations to appoint special
masters or consensual special magistrates
(CSMs) as authorized by Rule 114.02(a)
(2) to address family law issues of all
types in a more nuanced, adaptive, and
timely fashion than the court system can
offer right now. The CSM process is an
adjudicative process that authorizes the
appointed CSM to issue a binding deci-
sion.® While these appointments have
historically been used predominantly in
divorce cases involving sophisticated
financial issues, the family law bar has
appropriately sought to adapt the use of
these appointments to address immediate
issues involving custody, parenting time,
and other miscellaneous issues. The use
of parenting consultants (PCs) is also be-
coming more common, and practitioners
are becoming increasingly creative in spe-
cifically tailoring the scope and/or term
of such appointments to fit the unique
needs of families during this difficult time.

These fast-paced developments in
family law processes and ADR structures
undoubtedly have some imperfections.
But they are offering the more immedi-
ate solutions that families so desperately
need and deserve. Our local bar should
be incredibly proud of its responsiveness
to the demands of the covid-19 crisis
related to the stress it has placed on the
family unit; our family law systems may
actually improve on a long-term basis as
a result. The critical and time-sensitive
nature of many of these issues require
the creativity currently being mustered,
but the byproducts of that mandate could
very well result in new ideas, new meth-
ods, and new practices that permanently
enhance our ability to be adaptable, nu-
anced, and timely in responding to the is-
sues that families in transition face mov-
ing forward, even after the pandemic has
ended. A
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Tenant rights in
the era of covid-19

By AnpReA PaLumBo anp KarmeEn McQuitty
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o you remember what you
thought when you realized
the magnitude of the covid-19
pandemic! Did you worry
about whether you'd be able to pay your
rent or mortgage! Or that you would suf-
fer financially? For millions of people the
financial impact was, and continues to be,
a significant result of this pandemic. For
renters in particular, the pandemic has
presented unique challenges—both in
paying rent and seeking relief under cur-
rent (and future) leases.

The law governing landlords and ten-
ants is codified in Minnesota statutes and
city ordinances. Evictions are one part
of landlord/tenant law, and certainly the
most contentious. An average of 17,000
evictions are filed every year in Minne-
sota.! Hennepin and Ramsey counties
account for the lion’s share of filings and
more than a third of the evictions in the
state. Evictions can be filed for nonpay-
ment of rent, breach of the lease, or hold-
ing over after a notice to vacate. The
majority of cases filed are against tenants
who have not paid rent under their lease.

By design, most eviction cases move
quickly. Minnesota law requires that the
first appearance in a case occur between
seven and 14 days after a summons is is-
sued.” Expedited cases, brought on the
basis that a renter is causing a nuisance,
engaging in illegal activity, or endanger-
ing the safety of other residents or the
landlord’s property, move even faster.
These are summary proceedings and a
tenant’s first appearance is often their
only appearance in the case.
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The coronavirus outbreak brought the
eviction process to a screeching halt. On
March 23, 2020, Gov. Tim Walz signed
Executive Order 20-14 placing a mora-
torium on evictions.” Minnesota is one
of few states with such an order in place.
The order was intended to forestall the
inevitable eviction cases that were to
come and, by stabilizing housing, to pro-
tect public health and safety.

The Coronavirus Aid, Relief, and Eco-
nomic Security Act (CARES Act) federal
stimulus package was passed in response
to covid-19 on March 27, 2020. Among
its many provisions, the Act includes a
moratorium on evictions for non-pay-
ment of rent for tenants living in many
types of subsidized housing.* Additionally,
the Act prohibits fees and penalties re-
lated to nonpayment of rent. Finally, ten-
ants may not be evicted for 30 days after
the end of the moratorium, and must be
given 30 days’ notice. The CARES Act
tenant protection provisions extend until
July 24, 2020.

The immediate effect of both of these
actions was to put the brakes on filing
evictions for most types of cases. The
category of cases that must start and fin-
ish within 14 days are in limbo. The only
cases being heard by the courts right now
are cases involving allegations that the
tenant seriously endangers the safety of
others or engages in illegal activity.” The
executive order also suspended most
lease terminations and the execution of
most writs of recovery (orders requiring a
tenant to move).

When businesses started closing due
to the pandemic, employees began losing
their jobs—severely impairing their abil-
ity to pay their rent. Although the order
relieves the risk of eviction for most ten-
ants for the time being,® the governor’s
order does not relieve a tenant’s obliga-
tion to pay rent. This has created a co-
nundrum in which a tenant must pay rent
but cannot be evicted if they do not. It
is unprecedented. And what lies ahead
is unknown. We do not know what will
happen to evictions cases filed prior to
Order 20-14, cases filed after, or those
that will be filed when the order is lifted.
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Strictly speaking, the threat of evic-
tion is not meant to be a tool to compel
tenants to pay rent, and landlords may
pursue additional tools to manage tenants
who owe rent. Landlords often report ten-
ants who do not pay rent to collections
companies, which significantly affects a
tenant’s credit and ability to rent in the
future. No court proceeding is required
when reporting a tenant to collections,
so it’s often less expensive for landlords
than bringing an eviction action in court.
Currently, no order or statute exists to
prevent landlords from reporting renters
to collections or even to credit bureaus as
a result of covid-19 hardship. Though a
renter will not lose their home during this
pandemic, the financial impacts for in-
ability to pay rent are significant and per-
sistent. Low-income people and people of
color in Minnesota rent in high numbers’
and will continue to be disproportionate-
ly affected by the pandemic.

Many renters worry about how to pay
rent for apartments or houses they occu-
py. A portion of the renting population in
Minnesota consists of college and univer-
sity students. There are nearly 425,000
college and university students in the
state, and while not all are renters, a large
portion are. A further subset of these
renters are paying rent for spaces they no
longer inhabit. Many people who attend
Minnesota colleges and universities live in
off-campus housing near campus. Only a
subset of students actually live on campus
in university-provided housing. Colleges
and universities throughout the state are
abiding by Gov. Walz’s stay-at-home or-
ders, and have closed campuses and/or
reduced campus operations. Learning is
occurring remotely and campus services
are largely being delivered online.

Students who rent, just like most rent-
ers in Minnesota, enter into year-long
leases. Often, students who rent near
their college campus are locked into
12-month leases that extend August to
August. Many of these renters are now
seeking relief from paying rent for the du-
ration of their current lease, and are look-
ing to cancel leases they have signed for
the 2020-21 academic year. Whether col-
leges and universities across Minnesota
will resume in-person instruction for fall
2020 remains one of many unknowns as
this article is written.

As with other residential leases, stu-
dents are bound by the language of the
contract, and force majeure clauses do not
allow for cancellation of leases due to
coronavirus. Those students who chose
to leave their off-campus apartment or
house to stay with others during the pan-

demic are paying rent for places they are
no longer live in. This compounds the
financial strain on them and their fami-
lies, who may be affected by layoffs, fur-
loughs, or other factors associated with
the nationwide effects of the pandemic.
Many young renters rely on their fami-
lies for financial support, and families are
strained. Additionally, rents throughout
the Twin Cities, including the University
of Minnesota Twin Cities campus, aver-
age $700-1,300 per month per person. In
these uncertain times, it’s understandable
why some people struggle with the idea
of paying for an apartment in which they
are not living. A lease is often one of the
first legal contracts they enter into, com-
pounding the confusion.

Little relief is being granted by land-
lords, who are admittedly experiencing
their own set of challenges. In our expe-
rience, most landlords in the Twin Cities
are not negotiating with students or their
attorneys to change the termination date
or agree to early buy-out or rent reduc-
tion. If they do offer relief, it is often by
waiving late fees or allowing rent to be
paid at a later date—an empty gesture
because for many the issue is not when
rent is due, but their ability to pay it at all.

No federal, state, or local government
has issued specific relief for renters in the
form of a moratorium on rent payments.
While the CARES Act’ gave trillions to
small businesses and a one-time check to
individuals, most young people—includ-
ing college students—were excluded from
receiving the $1,200 stimulus check. Fur-
ther, parents are often guarantors on their
children’s leases. They are faced with the
impossible decision of stopping rent pay-
ments to save April-August rent, or being
reported to a collection agency.

One path under consideration is to
provide relief for renters through local
legislation in the form of a moratorium
on rent payments, or, in the alternative,
a fund specifically designated for those
struggling to pay their rent due to coro-
navirus. As of the date this article was
submitted, both chambers of the Minne-
sota Legislature have bills designed to as-
sist renters and homeowners.!® Grassroots
calls for a rent strike have circulated on
social media since the beginning of the
pandemic. Such calls, and organizing, will
only gather momentum the longer the
crisis continues. A rent strike, whether by
choice or necessity, will only further harm
landlords and the economy. Creating
a viable path for renters to stay in their
homes will create healthier people, com-
munities, and economies.
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"Minnesota eviction numbers see dramatic decline in past decade, Minneapolis Star
Tribune, 2/17/2020.

?Minn. Stat. 504B.311 Subd. 1.

?Exec. Order No. Walz Executive Order 20-14 (3/23/2020). hitps://mn.gov/governor/assets/
EO%2020-14%20Filed_tcm1055-424508.pdf

*The CARES Act applies to properties that participates in a “covered housing program” as
defined by the Violence Against Women Act (VAWA), rural housing voucher programs
under section 542 of the Housing Act of 1949, properties with federally backed mortgage
loans or federally backed multifamily mortgage loans.

>Minn. Stat. 504B.171 Subd. 1.

¢ As of the date of this article, the MN Attorney General’s Office has sued three landlords
for evicting tenants despite the Executive Order. https://www.ag.state.mn.us/Office/Com-
munications/2020/04/17_LaPlant.asp

"hetps://www.hocmn.org/wp-content/uploads/2018/08/Patterson-Presentation.pdf

8 https: //www.ohe.state.mn.us/mPg.cfm?pagel D =945

?Coronavirus Aid, Relief, and Economic Security Act, S.E 3548 (March 2020). https://
wwav.congress.gov/bill/1 1 6th-congress/senate-bill/3548 /text?q=product+update

"House Bill HF4541 allocates $100 million to prevent homelessness and would restrict
evictions and foreclosures during the current and any additional coronavirus-related
peacetime emergency declared before 1/15/2021. SF4495 allocates $30 million for
housing assistance, stop foreclosures for 60 days, and bar evictions until 6/24/2020. The
Senate Agriculture & Housing Finance Committee discussed the bill but did not vote on
it. MSBA Capital and Court Connection 4/24/2020.
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KARMEN MCQUITTY is a senior staff
attorney at the University of Minnesota
Student Legal Service. She specializes
in criminal defense, expungement,
harassment/cyber stalking, and
landlord/tenant law. She is adjunct
faculty at Mitchell Hamline and the
University of MN Leadership Minor.
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Understanding
the tax impact of

federal covid-19
relief laws

By Apam D. ScHURLE

www.mnbar.org

mid the covid-19 pan-

demic, Congress recently

enacted two pieces of leg-

islation, the Families First

ct' and the CARES Act,’

which are designed to provide economic

stimulus and tax relief to businesses and

employees affected by the pandemic.

Together, the acts provide benefits

to employees who are unable to work, in-

centives to employers who keep employ-

ees on staff, and tax relief to businesses

to assist with cash flow issues. Following

is a summary of some of the key tax pro-

visions of the Families First Act and the
CARES Act.’

FAMILIES FIRST ACT

Emergency FMLA expansion
& paid sick leave

The Families First Act amends the
Family Medical Leave Act (FMLA) to al-
low an employee who is unable to work to
take paid leave to care for the employee’s
under-18 child if the child’s elementary
school, secondary school, or place of care
has been closed due to a covid-19 “public
health emergency” declared by a federal,
state, or local authority.* The benefits ap-
ply to employers with fewer than 500 em-
ployees, and are capped at $200 per day
and $10,000 in the aggregate.




Additionally, for qualified reasons re-
lated to covid-19, the Families First Act
requires employers with fewer than 500
employees to make available (i) 80 hours
of paid sick leave for each full-time em-
ployee, and (ii) for each part-time em-
ployee, the employee’s average number of
hours worked for a two-week period.’ Paid
sick leave must be paid at the employee’s
regular rate of pay, but is capped at (i)
$511 per day and $5,110 in the aggregate
in certain circumstances, and (ii) $200 per
day and $2,000 in the aggregate in others.

Employer tax credits

New refundable tax credits against the
6.2 percent Social Security employer pay-
roll tax help offset the cost to employers of
providing the benefits described above.®
Employers are entitled to a refundable tax
credit equal to 100 percent of the wages
required to be paid each calendar quarter
under the FMLA expansion and paid sick
leave provisions of the Families First Act.’

These credits are subject to limits.
For credits in connection with paid sick
leave benefits, if an employee takes leave
because she is sick or quarantined, the
amount of wages taken into account with
respect to the employee is limited to $511
per day?® The limit is $200 per day for
workers taking leave to care for another
person or because of Health and Human
Services-specified conditions. For cred-
its claimed for providing the expanded
FMLA benefits, the available credit is
limited to $200 per day per employee.’

The Families First Act authorizes em-
ployers to receive additional payroll tax
credits for the 1.45 percent Medicare
payroll tax on wages paid to employees
pursuant to the FMLA expansion and
sick leave provisions described above.

Tax credits for self-employed

The Families First Act also provides a
similar tax credit for sick leave for certain
self-employed individuals that may be
taken against the self-employment tax.'°
Self-employed individuals are generally
eligible for the credit if they would be
entitled to paid sick leave had they been
an employee (rather than being self-em-
ployed). Subject to special limitations re-
lated to average daily self-employment in-
come, the amount of the self-employment
tax credit is similar to the employer paid
sick leave credit described above (up to
$511 per day for an individual who is sick
or quarantined and up to $200 per day for
an individual who cares for another per-
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son or is on leave due to a Health and Hu-
man Services-specified condition).

A credit is also available for an indi-
vidual’s “qualified family leave equivalent
amount,” which is equal to: (i) the num-
ber of days (up to 50) during the taxable
year that the individual cannot work for
reasons that would entitle the individual
to the benefits of the FMLA expansion
provisions of the Families First Act if the
individual were an employee, multiplied
by (ii) the lesser of (A) $200 or (B) 67
percent of the individual’s average daily
self-employment income for the year.!!

THE CARES ACT

Employee retention credit for
employers subject to closure

As an incentive for employers to keep
employees on staff, the CARES Act pro-
vides a refundable credit against an em-
ployer’s share of Social Security taxes for
up to a maximum of 50 percent of the first
$10,000 in qualified wages paid to each
employee after March 12, 2020 and be-
fore January 1, 2021."2 To be eligible, an
employer must carry on a trade or business
in calendar year 2020. Furthermore, with
respect to any calendar quarter, either
(a) the operation of that trade or busi-
ness must be fully or partially suspended
during the quarter due to orders from an
appropriate governmental authority be-
cause of covid-19, or (b) the applicable
calendar quarter is within a period run-
ning from (i) the first calendar quarter
beginning after 2019 in which the busi-
ness has suffered a more than a 50 per-
cent decrease in gross receipts compared
to the same calendar quarter for the prior
year until (i) the first subsequent calen-
dar quarter in which the business’s gross
receipts are at least 80 percent of gross
receipts for the same calendar quarter for
the prior year. This means that certain
employers may be eligible for the credit
even if their business has not been shut
down by a governmental order.

The refundable tax credit may only be
taken against “qualified wages,” and dif-
ferent rules apply depending on the em-
ployer’s number of full-time employees.
For employers with more than 100 full-
time employees, the credit is only avail-
able with respect to wages paid to employ-
ees not providing services due to covid-19.
However, for employers with 100 or fewer
full-time employees, the credit is avail-
able with respect to any wages paid to an
employee. In the case of employers with
more than 100 full-time equivalent em-

ployees, qualified wages are also limited to
the amount of wages the employee would
have been paid for working an equivalent
duration during the 30 days immediately
preceding the relevant period.

Qualified wages do not include
amounts paid to employees pursuant to
the paid sick leave and paid family and
medical leave credit provisions in the
Families First Act (described above). The
credit is generally not available for gov-
ernment employers or employers receiv-
ing a small business interruption loan un-

der other provisions of the CARES Act.

Deferral of employer Social
Security payroll taxes

The CARES Act also permits employ-
ers to defer payment of the employer’s
share of Social Security taxes for the
period beginning on the date of the en-
actment of the CARES Act and ending
before January 1, 2021." One half of the
deferred taxes must be paid by the em-
ployer on or before December 31, 2021,
and the remaining half must be paid by
the employer on or before December 31,
2022. Self-employed persons are eligible
for a comparable deferral of 50 percent
of the Social Security portion of self-em-
ployment taxes.

For employers eligible for the Fami-
lies First Act employment tax credit de-
scribed above, that credit would reduce
employment tax due and would reduce
the amount of tax subject to deferral un-
der this provision of the CARES Act. The
deferral also is not allowed with respect
to persons receiving loan forgiveness with
respect to certain small business loans
created under other provisions of the

CARES Act.

Exclusions for 2020
employer payments of
employee student loans

The CARES Act expanded the exclu-
sion from income for certain educational
assistance programs so that an individual
may exclude from gross income up to
$5,250 of payments made by an employer
to the individual or directly to a lender
of principal or interest on any qualified
education loan of the employee.'* Only
payments made after enactment of the
CARES Act and before January 1, 2021
qualify for the exclusion, and the exclu-
sion does not apply to highly compensat-
ed employees (generally employees who
received more than $125,000 in compen-
sation from the employer in 2019).
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Net operating loss changes

Congress also amended the net oper-
ating loss (NOL) rules to help ease cash
flow for certain businesses.” The Tax
Cuts and Jobs Act (TCJA),' enacted in
2017, limited the deductibility of NOLs
generated after December 31, 2017 to 80
percent of the taxpayer’s taxable income
in the year in which the NOL is claimed.
The CARES Act repeals the limitation
for tax years beginning before December
31, 2020, allowing taxpayers to use NOLs
to offset 100 percent of taxable income.

The TCJA also eliminated NOL
carrybacks to prior years for NOLs
generated after December 31, 2017. The
CARES Act amends the NOL carryback
rules to permit NOL carrybacks to each
of the five taxable years preceding a loss
for losses generated in 2018, 2019, and
2020, including tax years when the top
marginal tax rate for corporations was
35 percent instead of 21 percent.!” This
allows some business taxpayers to carry
back NOLs that were not permitted to
be carried back before enactment of the
CARES Act and, in some cases, receive
cash payments for tax refunds attributable
to prior tax years.

Business interest limitation

The TCJA imposed a limit on the
amount of business interest a business
may deduct.’® Under the TCJA rules, a
business interest deduction generally may
not exceed business interest income, plus
30 percent of adjusted taxable income for
the year. The CARES Act increases the
percentage limitation for tax years 2019
and 2020 to allow a business to claim a
business interest deduction up to its busi-
ness interest income, plus 50 percent of
its adjusted taxable income.!’ In addition,
a taxpayer may elect to calculate its 2020
business interest limitation based on its
2019 adjusted taxable income. Special
rules apply in the case of partnerships.

www.mnbar.org

Loss limitation changes

The TCJA disallowed deductions for
excess business losses (generally losses
in excess of the taxpayer’s aggregate
gross income or gain plus $250,000) of
noncorporate taxpayers for tax vyears
beginning after December 31, 2017 and
before January 1, 2026.° The CARES
Act delays the effective date of this
limitation, so that it applies to tax years
beginning after December 31, 2020 and
before January 1, 2026.!

Charitable contribution
deduction changes

Under current law, an individual gen-
erally may deduct charitable contribu-
tions up to 50 percent of the individual’s
adjusted gross income, and a corporation
generally may deduct charitable contri-
butions up to 10 percent of its taxable
income.”” The CARES Act modifies
these limitations by permitting individu-
als to deduct cash contributions up to 100
percent of adjusted gross income and by
permitting corporations to deduct cash
contributions up to 25 percent of taxable
income.”

The CARES Act also provides an
“above-the-line” deduction for individu-
als making cash charitable contributions
up to $300 for tax years that begin in
2020.* The deduction is allowed for in-
dividual taxpayers who do not itemize
deductions.

Conclusion

It remains unclear how effective
these provisions will be in addressing the
potential economic devastation wrought
by covid-19. Nonetheless, together
the Families First Act and CARES Act
should provide some relief to employees
who are unable to work and employers
whose workforce and business operations
have been impacted by the pandemic. A
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discussion of those payments is
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How covid-19 may redefine

“reasonable accommodation”
under the ADA and MHRA

By CHARLES R. SHAFER

ovid-19, the first pandemic in
100 years, is not only changing
the lives of Americans right
now, but may also change the
legal landscape of disability discrimination
under the Americans with Disabilities
Act (ADA) and the Minnesota Human
Rights Act (MHRA) for years to come.
Generally, the ADA and MHRA
prohibit employers from discriminating
against employees because of a disability.!
A cornerstone of disability discrimination
revolves around the concept of “reason-
able accommodation”—and  whether
an employee can perform the “essential
function[s]” of their job with or without
such accommodation.?

Whether an employee is disabled and/
or discrimination’ has occurred depends
on what constitutes a “reasonable ac-
commodation.”™ The MHRA defines
a reasonable accommodation as “steps
which must be taken to accommodate
the known physical or mental limitations
of a qualified disabled person.” A reason-
able accommodation may include:

(A) making existing facilities
used by employees readily acces-
sible to and usable by individuals
with disabilities; and

(B) job restructuring; part-time
or modified work schedules; re-
assignment to a vacant position;
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acquisition or modification of
equipment or devices; appropriate
adjustment or modification of ex-
aminations, training materials, or
policies; the provision of qualified
readers or interpreters; and other
similar accommodations for indi-
viduals with disabilities.®

Although circuits are divided on the
issue, a majority of them has held that an
employee’s physical presence at work is an
essential function of most jobs.” Accord-
ingly, if physical presence in the work-
place is deemed an essential function,
then employers are free to deny disabled
employees’ requests to work remotely.
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Covid-19 may already be changing
employers’ physical attendance require-
ments. The pandemic has required com-
panies to quickly enact drastic workplace
policies to ensure the safety of their em-
ployees. Companies like Google, Micro-
soft, Twitter, Hitachi, Apple, Amazon,
Chevron, Salesforce, Twitter, and Spotify
have all changed their policies in light of
covid-19 to allow employees to work from
home.®

Although other national corporations
opposed  work-from-home  policies
amid the pandemic, some have since
reconsidered.” Specifically, Charter and
MicroStrategy  originally  disallowed
employees to work from home in the
days following the outbreak by claiming
that their employees’ work could not
be completed remotely.’® Charter and
MicroStrategy have already reversed their
stances—and so could other employers.!!
If employers allow their workforces to
telecommute now, it can become the
norm in the future. Now that employers
are taking steps to create remote working
environments, physical attendance may
no longer be deemed an essential function
after the pandemic ends. If employers

install infrastructure to accommodate
employees’ requests to work remotely
now, any arguments that telecommuting
is not feasible will be severely undercut in
future litigation.

Even before covid-19, telecommut-
ing technology has existed to allow em-
ployees to work from home. For example,
software like Microsoft Teams and Zoom
Video are two of many examples that
allow employees to remain productive
while working from home. In fact, so
many companies have relied on Zoom
during the pandemic that its shares, as
of early March, had “soared over 85% in
2020 and are up 45% in the last month.”
Covid-19 has illuminated many weak-
nesses in America’s infrastructure; how-
ever, surprisingly, it has demonstrated
employers’ ability to use technology to
quickly adapt to accommodate the health
and safety of its employees.

The end of the pandemic remains un-
certain, but one thing is clear—employers
that have previously deemed physical at-
tendance an essential function are now al-
lowing their workforces to telecommute.
Perhaps it is time for courts construing the
ADA and the MHRA to follow suit. A

Covid-19 has illuminated
many weaknesses in
America’s infrastructure;
however, surprisingly,
it has demonstrated
employers’ ability to use
technology to quickly
adapt to accommodate
the health and safety of
its employees.

CHARLES R. SHAFER is a
Wisconsin native who prac-
tices general civil litigation, |
with a focus in employment
law, at Collins, Buckley,
Sauntry & Haugh, PL.L.P.
5% CSHAFER@CBSH.NET

! Minn. Stat. §363A.08, subd. 2; 42 U.S.C. § 12112(a); Weber v. Strippit, Inc.,
186 F.3d 907, 912 (8th Cir. 1999); Snow v. Ridgeview Med. Ctr., 128 F.3d
1201, 1205 (8th Cir. 1997); Hoover v. Norwest Private Mortg. Banking, 632

N.W.2d 534, 542 (Minn. 2001).

2 See 29 C.F.R. §1630.2 (defining “essential functions” as “the fundamental
job duties of the employment position the individual with a disability holds
or desires. The term “essential functions” does not include the marginal
functions of the position.” A function may be considered essential if such
functions are: (1) the reason the position exists is to perform the function;
(2) a limited number of employees can perform the function; and (3) the
function is highly specialized and the individual is hired for his or her
ability to perform the function. 29 C.F.R. §1630.2(n)(2). See also McBee v.
Team Indus., Inc., 925 N.W.2d 222, 230 (Minn. 2019) (for purposes of the
MHRA, “essential functions” are those functions “required of all applicants
for the job in question” and is defined by referring to the ADA) (citing

Minn. Stat. § 363A.03, subd. 36(1)).

3 See 42 U.S.C. §§12112(5)(5) (defining “discrimination” to include an em-
ployer’s failure to provide a “reasonable accommodation” to an employee
with a disability) and 12111(9) (defining what constitutes a “reasonable ac-
commodation”); 29 C.E.R. §1630.2(0)(1) (explaining the EEOC’s definition
of “reasonable accommodation™); see also Minn. Stat. §363A.03, subd. 36.

4 Under the ADA, employers are required to engage in an “interactive
process” to determine an appropriate reasonable accommodation for the
employee. 29 C.F.R. § 1630.2(0)(3) (2019); Faulkner v. Douglas County,
906 F.3d 728, 733 (8th Cir. 2018). However, such a requirement is not
required under applicable Minnesota Law. McBee v. Team Indus., Inc., 925

042 U.S.C. §12111(9); see also 29 C.F.R. §1630.2(0o)(1) (the EEOC’s inter-
pretation of what further constitutes a reasonable accommodation); Minn.
Stat. §363A.08, subd. 6(a).

7 See Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538, 8 A.D.D.

159, 3 A.D. Cas. (BNA) 1636, 133 A.L.R. Fed. 713 (7th Cir. 1995)
(“Generally... an employer is not required to accommodate a disability by
allowing the disabled worker to work, by himself, without supervision, at
home”); see also Rask v. Fresenius Med. Care N. Am., 509 F.3d 466, 469-70
(8th Cir. 2007) (the 8th circuit has “consistently held that regular and reli-
able attendance is a necessary element of most jobs”) (citations omitted);
see also Heaser v. Toro Co., 247 F.3d 826, 832 (8th Cir. 2001), abrogated
by Torgerson v. City of Rochester, 643 F.3d 1031 (8th Cir. 2011) (holding
that allowing an employee to work from home via remote-access computer
software was not a reasonable accommodation because purchasing and
installing such software was not feasible).

8 Bryan Lufkin, “Companies Around the Globe Have Rolled out Mandatory

0 d.

N.W.2d 222, 229 (Minn. 2019) (holding that the MHRA “does not mandate ' /d.

that employers engage employees in an interactive process to determine
whether reasonable accommodations can be made”) (citations omitted).
> Minn. Stat. §363A.08, subd. 6(a); McBee v. Team Indus., Inc., 925 N.W.2d

222,230 (Minn. 2019).
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® Mike Snider, Charter, MicroStrategy Reverse Policies, Allow Work at Home
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A guide to Minnesota data practices, open meetings, and covid-19

By Tava MoxLEY-GOLDSMITH
AND KATHERINE BEALKA

n Minnesota, government entities
are adapting to Gov. Tim Walz's
stay-at-home order! and social dis-
tancing recommendations to ensure
the delivery of necessary services
during the covid-19 state of emergency.
The Data Practices Office has compiled
the following guidance to assist govern-
ment entities and their legal representa-
tives in fulfilling their ongoing obligations
under the Minnesota Government Data
Practices Act? (MGDPA) and the Open
Meeting Law’ (OML) during the state of

emergency.

Data practices

The MGDPA requires government
entities to respond to requests for “gov-
ernment data.” As the MGDPA does
not contain any emergency provisions,
the obligation to respond to requests dur-
ing the declared emergency remains the
same. For public data requests, entity
responses must be prompt, appropriate,
and within a reasonable time.” The re-
quired response time for data subjects is
10 business days.°

The reasonable and appropriate
standards for public requests are flex-
ible enough to accommodate changes in
circumstances due to the state of emer-
gency. What constitutes “reasonable” will
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depend on a variety of factors, including
access to government buildings, location
of records, storage vendor closures, and
the size and complexity of the request,
among other considerations.

Government bodies should review
their data access policies and internal
procedures to determine where changes
need to be made to accommodate current
working conditions. For example, if the
responsible authority, data practices com-
pliance official, or any designees become
unable to perform their data practices du-
ties, the affected entities should consider
assigning those roles to other individuals
during this time. Their procedures must
ensure appropriate responses.
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Entities may need to find creative ways
to facilitate requests for inspection and
paper records and should work with data
requesters while complying with the Min-
nesota Department of Health and CDC
guidelines to keep employees and mem-
bers of the public safe.

Open meetings

During a state of emergency, public
bodies must still comply with the OML.
Unlike the MGDPA, the OML includes
a provision to accommodate emergency
circumstances. Minn. Stat. §13D.021
permits public bodies to hold meetings
via telephone or other electronic means
during a health pandemic or declared
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state of emergency.’! The term “other
electronic means,” which is not defined,
is broad enough to include various meet-
ing options, including video-conferenc-
ing and interactive television.

To hold a meeting under this provi-
sion, the presiding officer, chief legal
counsel, or chief administrative officer
must first determine that an in-person
meeting is “not practical or prudent be-
cause of a health pandemic or an emer-
gency declared under chapter 12.” As
the governor has declared an emergency
under chapter 12, such a determination
would be reasonable.

The requirements for holding a meet-
ing via telephone or other electronic
means include:

1. All participating members
can hear one another;

2. members of the public at the
physical meeting location can hear
all discussion “unless attendance
at the regular meeting location
is not feasible due to the health
pandemic”;

3. at least one member of the
public body is present at the meet-
ing location, “unless unfeasible due
to the health pandemic”; and

4. all votes are taken by roll call.

To the extent practical, public bodies
must allow the public to monitor the
meeting remotely and the public body
may charge for documented additional
costs of monitoring connection.®

Many public bodies are using this sec-
tion for the first time. As a result, they are
currently troubleshooting and identifying
practical issues concerning technology,
public comments, and meeting materials
that will be valuable for the Legislature to
consider in the future.

Public bodies may also hold emer-
gency meetings.’ “Emergency” is not de-
fined within the statute, but emergency
meetings can be called when the circum-
stances “require immediate consideration
by the public body.”!® For an emergency
meeting, the only notice required is a
good faith effort to contact media who
have requested notification in writing. As
a best practice, public bodies could pro-
vide additional notification to the public.
Public bodies may hold emergency meet-
ings by telephone or other electronic
means, so long as all requirements for
that provision are met.!!

Public bodies may also close meet-
ings to the public to discuss emergency
response procedures.'” This is a permis-
sive closing; public bodies are not re-
quired to close meetings to discuss these

procedures. Public bodies must follow
all requirements to close a meeting.”® In
addition, public bodies must identify the
specific emergency procedures to be con-
sidered in their statement on the record.
This closed meeting must be recorded
and the recording must be maintained for
at least four years—or longer if required
by the public body’s retention schedule.

Conclusion

Government entities and public bod-
ies must continue to provide access to
government information and the deci-
sion-making of elected and appointed of-
ficials during these challenging times by
utilizing the provisions available to them
and adjusting their operating procedures.

As always, the Data Practices Of-
fice is available to provide technical
assistance and answer questions on
these topics. Please visit our website at
https://mn.gov/admin/data-practices/ or
email us at info.dpo@state.mn.us. A

Notes

! Emergency Executive Order 20-20. See also
EO 20-33, extending EO 20-20.

! Minn. Stat. Chapter 13.

3 Minn. Stat. Chapter 13D.

*“Government data” are all data collected,
created, received, maintained or disseminated
by any government entity regardless of its
physical form, storage media or conditions of
use. Minn. Stat. §13.02, subd. 7.

> Minn. Stat. §13.03, subd. 3 and Minn. R. Part
1205.0300, subp. 3.

¢ Minn. Stat. §13.04, subd. 3.

"Minn. Stat. §13D.021, subd. 1.

8 Minn. Stat. §13D.021, subd. 3.

9 Minn. Stat. §13D.04, subd. 3.

°1d.

' Minn. Stat. §13D.021.

2Minn. Stat. §13D.05, subd. 3(d).

13 See Minn. Stat. §13D.01, subd. 3 (requiring
a statement on the record prior to closing
a meeting) and Minn. Stat. §13D.05, subd.
1(d) (requiring most closed meetings to be
recorded).
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BYMVIIKE McKniGHT

here is a lot that I will hope to purge from my memory

about the early days of the covid-19 pandemic. But

while anyone who knows me knows that I am a die-

hard pessimist, let me tell you of a possible silver lining
to this mess: Each of us can do many of the tasks related to the
practice of law by making better use of available technology.
Let me explain.

These days I am a mediator—and working on developing
that practice as best I can. I am also 62 years old with some
underlying health issues that place me in the dreaded higher-
risk category for the virus. You can see my dilemma: How do I
effectively mediate when I need to “shelter in place” and “social
distance”? In the past I had participated in a weather-spawned
telephone mediation or two with limited success. But when I
learned that one of the party participants in a recent media-
tion was not willing to travel and wished to participate by tele-
phone, I had to figure out some way to keep this mediation on
schedule. I immediately thought of Skype. I think I had used it
once, but I really had no clue how it might work for me for a
mediation. I also had FaceTime and figured we could make that
work if need be. Then one of the mediation groups I belong to
mentioned a program called Zoom (now, suddenly, a household
name—but this was early on). I had used it before to participate
in a webinar or two. The selling point for me was learning that
it would allow for “breakout rooms,” which sounded like just
what I needed for mediations.

The swipe of a card and $150 later, I was a subscriber to
Zoom Pro, which gives me unlimited time (the free version
only allows 40 minute meetings) and accommodates up to 100
participants. My wife and one of my lovely daughters helped

DIGITAL-ONLY Bench&Bar of Minnesota A May/June 2020

me with a test run—which, give or take a couple of minor
glitches, worked perfectly. In my first week I mediated three
cases using Zoom. After a short explanation to the group as a
whole, [ placed each side in their own private breakout rooms
and went about my business. I shuttled between the rooms
during the course of the mediation, just like I would in an in-
person mediation. (Two of the lawyers actually said it was every
bit as good as being in person.) One of the mediations was in a
case venued 350 miles away. When we finished at 5:00, instead
of going to my hotel or, worse, driving back home, I was able to
shut down my computer and walk down the hall to dinner. You
can't beat that commute!

[ will tell you I was skeptical at first, but now I am sold. [ see
a lot of advantages to using this technology more even after
this damn virus ends. It saves the parties and clients time and
money. Scheduling remote mediations just became a lot easier.
And most importantly to me, it saves wear and tear on my
body. I think nearly every lawyer reading this can use this kind
of technology to keep your practice going during this difficult
time. Who knows, it just might make your life easier and make
you a better lawyer. Quite a silver lining for this old pessimist

to find. A

Originally from Silver Bay, MIKE MCKNIGHT joined r
the Minnesota bar in 2019. He retired from the Boyce
Law Firm in 2020 after 34 years of practice to focus
exclusively on mediation and arbitration. He currently
lives in Sioux Falls, SD with his wife and his two
Labrador retrievers.

5% MIKE@SDMEDIATOR.COM
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EMPLOYMENT & LABOR LAW

JUDICIAL LAW
M ERISA; claim by trustees fails. The
trustees of three Minnesota-based em-
ployee benefits funds under the Employ-
ment & Retirement Income Security Act
(ERISA) were unsuccessful in a lawsuit
against the employer and its affiliates for
unpaid pension contributions. Affirming
a ruling of U.S. District Court Judge Paul
Magnuson in Minnesota, the 8th Circuit
Court of Appeals held that the evidence
failed to show that the company’s corpo-
rate affiliates were “alter- egos” or that
there was a joint venture between them
and the employer or a joint enterprise,
either. Therefore, the trustees could
not pursue claims against them for the
unpaid contributions. Johnson v. Scharps
Welding & Fabricating, Inc., 950 E3d
510 (8th Cir. 2/7/2020).

Il Sex harassment; not severe or perva-
sive. The allegation of several isolated
incidents of inappropriate conduct failed
to establish actionable sexual discrimina-
tion or harassment. The 8th Circuit held
that the allegations did not establish
either the “severe or pervasive” standard
for a hostile work environment claim,
and could not state a prima facie claim
of sex discrimination. Additionally, the
claimant failed to exhaust remedies on

a retaliation claim that was not asserted
in the administrative complaint. Packert
v. Kenna-Asa Auto Plaza, Inc., 950 E3d
535 (8th Cir. 2/13/2020).

B ADA; prima facie case not required in
complaint. A dismissal of a claim of dis-
crimination in hiring under the Ameri-
cans with Disabilities Act (ADA) was
reversed on grounds that the trial court
improperly determined that the plaintiff
failed to adjust the elements of her prima
facie case of discrimination in the
complaint. The 8th Circuit, overturning
the decision, pointed out that the prima
facie standard was “an evidentiary mat-
ter” rather than a “pleading standard,”
and there were sufficient facts alleged to

state an ADA claim. A dissent by Judge
David Stras of Minnesota would have
upheld the dismissal on grounds that the
complaint was “woefully inadequate”
because it did not state that the plaintiff
was “qualified” for the position. Cook w.
George’s, Inc., 2020 WL 11606673 (8th
Cir. 3/11/2020) (unpublished).

M Racial discrimination; federal juris-
diction upheld. An employee who sued
for race discrimination was entitled to
pursue his claim in federal court under
the Labor Management Relations Act
(LMRA). Affirming a lower court rul-
ing, the 8th Circuit held that the suit
invoked a federal question because of
“complete pre-emption” of such claims
under the LMRA. Johnson v. Hum-
phreys, 949 E3d 413 (8th Cir. 2/4/2020).

M Unfair labor practice; failure to
recognize bargaining representative.
An employer engaged in an unfair labor
practice under the National Labor Re-
lations Act (NLRA) by refusing to recog-
nize the union as the exclusive collective
bargaining representative for some of
the facility’s employees. Granting the
petition for enforcement of the order by
the National Labor Relations Board, the
8th Circuit held that the employee of the
union did not have “apparent authority
to act as its agent” and his “objection-
able behavior” during a union election
campaign did not invalidate the result

or warrant failure to recognize the union
as the prevailing party in the election.
Dolgen Corp., LLC v. NLRB, 950 E3d
540 (8th Cir. 2/13/2020).

B Whistleblower retaliation; railroad
ruling reversed. A petition for review of
an adverse determination of retaliation
under the Federal Railroad Safety Act
due to the suspension of a locomotive
engineer under federal regulation by the
Administrative Review Board and admin-
istrative law judge was granted. The 8th
Circuit reasoned that the administrative
process was tainted by legal error because
it did not follow the precedent that an
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employee must prove “intentional retalia-
tion prompted by the employee engaging
in protected activity” in order to main-
tain a retaliation claim under the Act.
Dakota, Minnesota & Eastern Railroad
Company v. U.S. Department of Labor
Administrative Review Board, 948 E3d
940 (8th Cir. 1/30/2020).

y  MARSHALL H. TANICK
5 Meyer, Njus & Tanick
mtanick@meyernjus.com
ENVIRONMENTAL LAW

JUDICIAL LAW
M SCOTUS clarifies Clean Water Act
jurisdiction over groundwater discharg-
es. On 4/23/2020, the U.S. Supreme
Court issued a highly anticipated Clean
Water Act decision, holding that the Act
requires a National Pollutant Discharge
Elimination System (NPDES) permit
when there is a direct discharge from
a point source into navigable waters or
when there is the “functional equiva-
lent” of a direct discharge.

The case involved a municipal waste-
water treatment plant in West Maui,
Hawaii, that pumped treated sewage
(about 4 million gallons per day) into
wells hundreds of feet underground for
disposal to groundwater. The wells were
located about half a mile from the Pacific
Ocean, and there was a direct hydrologi-
cal connection between the groundwater
and the ocean, through which pollutants
flowed into the ocean, as demonstrated
by tracer dye studies. Under the Act, an
NPDES permit must be obtained before
any pollutant is “added” to “navigable
waters” from a “point source.” 33 U.S.C.
§1311(a). In 2012 several environmental
groups sued the county, which operated
the plant, claiming it was adding pollut-
ants to a navigable water from a point
source without obtaining an NPDES
permit. In February 2019, the 9th Circuit
Court of Appeals agreed with the envi-
ronmental groups, holding that discharges
to groundwater, which is not a “navigable
water” under the Act, are nonetheless
subject to the Act where “the pollut-
ants are fairly traceable from the point
source to a navigable water such that the
discharge is the functional equivalent
of a discharge into the navigable water.”
Hawai'i Wildlife Fund v. County of Maui,
886 E3d 737 (9th Cir. 2018).

The Supreme Court, in a majority
opinion written by Justice Breyer, affirmed
the 9th Circuit’s determination that the
county’s discharge was illegal under the
Act without an NPDES permit. The four
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wells, it concluded, were “point sources,”
and pollutants from the wells were
“added” to the ocean, which is a “navi-
gable water.” The fact that the pollutants
were added to the ocean indirectly after
being conveyed there by groundwater,

a non-point source, did not trouble the
Court. But the Court did find that the
9th Circuit’s “fairly traceable” test was
too broad, writing: “Virtually all water,
polluted or not, eventually makes its way
to... groundwater. Given the power of
modern science, the Ninth Circuit’s limi-
tation, ‘fairly traceable,” may well allow
EPA to assert permitting authority over
the release of pollutants that reach navi-
gable waters many years after their release
(say, from a well or pipe or compost heap)
and in highly diluted forms.”

Interpreting the statutory term “from”
a point source in this way was not rea-
sonable. Plus, this broad interpretation
would inevitably give the federal govern-
ment significant authority over nonpoint
sources, an approach that Congress
deliberately rejected when drafting the
CWA, the Court held.

Nonetheless, the Court also rejected
Maui’s and the federal government’s
arguments that the Act could never apply
to discharges to groundwater, concluding
this interpretation would “risk serious
interference with EPA’s ability to regulate
ordinary point source discharges” and cre-
ate “a large and obvious loophole” for dis-
chargers to avoid NPDES permitting. The
Court struck a middle ground, retaining
the 9th Circuit’s “functional equivalent”
requirement but not the broader “fairly
traceable” test: “We hold that the statute
requires a permit when there is a direct
discharge from a point source into naviga-
ble waters or when there is the functional
equivalent of a direct discharge.”

The Court acknowledged its new
jurisdictional standard for groundwater-
to-surface-water discharges lacked
specificity and left significant room for
interpretation, observing that “there are
too many potentially relevant factors ap-
plicable to factually different cases for this
Court now to use more specific language.”
Rather, the Court indicated the standard
would have to be developed through
court decisions in individual cases and
through potential EPA guidance. The
Court did, however, provide a list of
nonexclusive factors that “may prove rel-
evant” depending upon the circumstances
of a particular case: transit time; distance
traveled; the nature of the material
through which the pollutant travels; the
extent to which the pollutant is diluted
or chemically changed as it travels; the
amount of pollutant entering the navi-
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gable waters relative to the amount of the
pollutant that leaves the point source; the
manner by or area in which the pollut-
ant enters the navigable waters; and the
degree to which the pollution (at that
point) has maintained its specific identity.
The Court noted that “time and distance
will be the most important factors in most
cases, but not necessarily every case.”

Notably, the Court did not clearly
deny Maui’s and the government’s claim
that its holding could “vastly expand the
scope of the statute, perhaps requiring
permits for each of the 650,000 wells
like petitioner’s or for each of the over
20 million septic systems used in many
Americans’ homes.” The Court simply
noted that EPA had managed in the past
to require permits for some but not all
groundwater-to-surface-water discharges
and that EPA and the states have tools at
their disposal to address potential broad
application of the new standard, includ-
ing issuing general NPDES permits.

Justice Kavanaugh wrote a concurring
opinion, emphasizing that the majority’s
holding is consistent with former Justice
Scalia’s opinion in Rapanos v. United
States, 547 U.S. 715 (2006), that the Act
encompasses indirect discharges to navi-
gable water as well as direct discharges.
Justice Kavanaugh also offered a preemp-
tive defense of the majority’s failure to
provide a “bright-line” standard, asserting,
“The source of the vagueness is Congress’
statutory text, not the Court’s opinion.”

Justices Thomas and Alito both wrote
dissenting opinions. Justice Thomas
interpreted the statutory requirement of
an “addition” of pollutants from a point
source as being limited to an addition of
pollutants directly from the point source,
not indirectly via a nonpoint source such
as groundwater. Likewise, Justice Alito
concluded that for an addition of pollut-
ants to be “from” a point source, it must
be directly from the point source, in this
case the wells, not “from” the interven-
ing groundwater.

Notably, the Supreme Court’s decision
moots a 4/23/2019 U.S. Environmental
Protection Agency interpretative state-
ment, 84 Fed. Reg. 16810, in which the
agency concluded that “the Act is best
read as excluding all releases of pollutants
from a point source to groundwater from
NPDES program coverage. .. regardless
of a hydrologic connection between the
groundwater and a jurisdictional surface
water.” County of Maui v. Hawai’i Wild-
life Fund, 590 U.S.  (2020).

M Supreme Court addresses CERCLA
jurisdictional issues. On 4/20/2020,
the United States Supreme Court issued

its opinion in Atlantic Richfield Com-
pany v. Gregory A. Christian, et.al. This
case addressed the scope of state court
jurisdiction over claims made under state
common law concerning “Superfund”
sites under the Comprehensive Environ-
mental Response, Compensation, and
Liability Act, 42 U.S.C. § 9601 et seq.
(CERCLA), as well as the authority of
the Environmental Protection Agency
(EPA) over cleanups of Superfund sites.

CERCLA requires that any removal
or remedial action proposed by a po-
tentially responsible party (PRP) must
first be approved by the EPA. Under
CERCLA, United States district courts
have exclusive jurisdiction over all
controversies arising under CERCLA, 42
U.S.C. §9613(b), although once EPA has
approved a cleanup plan, federal courts’
ability to review challenges to such a
plan are very limited. Id. §9613 (h).

At issue in the case is a Superfund
site of roughly 300 square miles located
near Butte, Montana and owned by the
Atlantic Richfield Company (ARCO).

In 1983, the EPA designated the site as a
Superfund site under CERCLA. Since its
designation, ARCO and the EPA have
been working together to remediate the
site under an EPA-approved cleanup plan.

In 2008, a group of 98 surrounding
property owners brought suit against
ARCO in Montana state court, alleging
that the smelter had caused damage to
their properties, and asserted trespass,
nuisance, and strict liability claims under
state common law. The landowners
sought restoration damages, among other
forms of relief. Under Montana law, in
order to collect restoration damages,

a plaintiff must show that “[t]he abil-

ity to repair [the] injury must be more
than a theoretical possibility.” Sunburst
School Dist. No. 2 v. Texaco, Inc., 165 B 3d
1079, 1086 (2007). In response to this,
the landowners proposed a restoration
plan that went beyond what the EPA’s
own cleanup plan provided. The EPA’s
cleanup plan had been deemed sufficient
because it met the standard of being “pro-
tective of human health and the environ-
ment.” EPA, Community Soils Operable
Unit, Record of Decision (1996), App.
62. See also 42 U.S.C. §9621(d) (1).

The Montana Supreme Court upheld
the state district court’s holding that the
landowners’ claim for restoration was
not precluded by CERCLA because the
claims made by the landowners were
not challenges to the EPA cleanup plans
and would therefore not stop, delay, or
change the work the EPA is doing. The
court also rejected ARCO’s argument
that the landowners were PRPs and were
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thus prohibited from taking remedial ac-
tion without approval from the EPA.

On review, the U.S. Supreme Court
addressed two key issues: (1) Are state
courts stripped of jurisdiction under the
Act for claims made under state com-
mon law involving a Superfund site? and
(2) are the landowners considered PRPs
and thus subject to the Act’s require-
ment to seek approval from the EPA
prior to undertaking remedial actions on
the Superfund site?

In addressing the first issue, the Court
found that the Act does not strip state
courts of jurisdiction over lawsuits con-
cerning state common law. The Court
opined that the Act gives federal courts
the exclusive jurisdiction over contro-
versies arising under the Act; however, it
does not deprive state courts of juris-
diction over lawsuits concerning state
common law. The Court held that “a
suit arises under the law that creates the
cause of action” (citing American Well
Works Co. v. Layne & Bowler Co., 241
U.S. 257, 260 (1916)), meaning in this
circumstance, federal courts would have
exclusive jurisdiction over controversies
that arise under the Act due a specific
cause of action created by the Act. Here,
the landowners were asserting claims
created by state common law (trespass,
nuisance, and strict liability claims under
Montana common law), not the Act.
Therefore, the Court held that because
the claims asserted by the landowners
arose from state common law, and not
the Act, the Montana courts had appro-
priate jurisdiction over the lawsuit.

In addressing the second issue, the
Court found that the Montana Supreme
Court erred in not finding the landown-
ers to be PRPs under the Act and thus
not requiring the landowners to seek
approval from the EPA prior to taking
remedial action. In making this deter-
mination, the Court relied on the list of
“covered persons” provide for in the Act,
which, the Court concluded, provided
an unambiguous definition of potentially
responsible parties. The Court found
that because the pollutants created by
the ARCO smelter have “come to be
located” on the landowners’ properties,
the properties meet the definition of a
“facility”” under the Act, and therefore
the landowners, as owners of the facili-
ties, are PRDPs.

Accordingly, the Court held that
the landowners were required to seek
approval by the EPA prior to taking
remedial actions in order to comply
with the Act’s objective of developing a
single, comprehensive EPA-led cleanup
effort at a site, as opposed to multiple
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individual efforts that may compete with
one another. The Court noted that its
holding did not mean the landowners’
proposed restoration plan was inappro-
priate; it simply meant that before imple-
menting the plan, the landowners must
obtain EPA approval. Atlantic Richfield
Company v. Gregory A. Christian, et al.,
590 US. _ (2020).

JEREMY P. GREENHOUSE
1;, The Environmental Law Group, Ltd.
Jjgreenhouse@envirolawgroup.com
JAKE BECKSTROM Vermont Law School, 2015
ERIK ORDAHL Flaherty & Hood, PA.
AUDREY MEYER University of St. Thomas
School of Law, J.D. candidate 2020

FAMILY LAW
JUDICIAL LAW

Following a jury trial in Ramsey
County, defendant Jennifer Ann Culver
was found guilty of felony depriva-
tion of parenting rights in violation of
Minn. Stat. §609.26, subd.1(3) (2018).
Defendant appealed her conviction on
the grounds that the evidence presented
at trial was insufficient to establish she
had the subjective intent to substantially
deprive the child’s father of his parent-
ing time and that certain relationship
evidence should not have been admitted
at trial. The court of appeals reversed
her conviction on her first argument,
discussed below, and did not reach a
decision on the relationship evidence
argument.

As the response to the state’s appeal
to the Minnesota Supreme Court, de-
fendant stated that her conviction must
be reversed because “the circumstances
provided support[ed] the reasonable
inference that [she] did not intend to
substantially deprive [father] of his
parental rights.”

The Minnesota Supreme Court
analyzed two issues in interpreting and
applying Minn. Stat. §609.26. First, it
interpreted the phrase “where the ac-
tion manifests an intent substantially to
deprive that parent of rights to parenting
time,” determining whether it is appro-
priately analyzed through an objective or
subjective standard. Using the canons of
construction for statutory interpretation,
the Court concluded that when applying
the dictionary definitions to the words
“intentional,” “where,” “manifest,” and
“an;” and when reading the statute as a
whole, the only reasonable interpreta-
tion of the stator language is that the
Legislature intended the Court to view a
defendant’s actions objectively.

Next, the Court considered the
meaning of “substantial” with regard
to parenting time. Adopting the par-
ties’ concessions, the Court agreed that
“substantial” means “considerable in
importance, value, degree, amount or
extent.” However, in this context, the
Court adopted the state’s argument that
“substantial” also includes consideration
of qualitative and quantitative factors
related to parenting time, including both
the nature of the days and number of
days. For example, the Court noted that
the importance or value of parenting
time might be different depending on a
child’s age or the type of day involved,
weighing an overnight as more “substan-
tial” than an evening-only visit because
overnights help develop the bond
between parent and child, and include
more opportunities to share the tender
moments that arise during daily routines.

Once the Court established the
analytical framework for evaluating cases
arising out of Minn. Stat. §609.26, it
analyzed defendant’s evidentiary argu-
ment. Defendant argued that her uncon-
tradicted evidence that she sent multiple
messages to reschedule the parenting
time established that the deprivation was
not substantial. Viewing evidence in the
light most favorable to the jury verdict,
the Court found the jury’s verdict was
supported by the evidence because the
jury could find defendant not credible.

Concluding that mother’s actions
were objectively intentional and sub-
stantial, the Court reversed the court of
appeals’ decision regarding Minn. Stat.
§609.26, and remanded the matter to
the court of appeals for consideration of
the relationship evidence issue that was
not properly before the Court on appeal.
State of Minnesota v. Jennifer Ann Cul-
ver, 941 N.W.2d 134 (Minn. 2020).

AMY M. KRUPINSKI
@ Collins, Buckley, Sauntry & Haugh, PLLP

akrupinski@cbsh.net

FEDERAL PRACTICE

JUDICIAL LAW
B Res judicata; defense preclusion;
defense not barred. Where the parties
engaged in a series of litigations, but
the latter litigation did not arise from a
“common nucleus of operative facts,” the
Supreme Court unanimously held that
the defendant was not barred from as-
serting a defense that it had not pursued
in an earlier action. Lucky Brand Dun-

garees, Inc. v. Marcel Fashions Group,
Inc.,  S.Ct.__ (2020).
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M Daubert; exclusion of slip and fall
expert affirmed. The 8th Circuit affirmed
the exclusion of testimony from the
plaintiff’s alleged expert where there

was nothing in the record that indicated
the expert “used reliable principles and
methods or applied them reasonably to
the facts of this case.” Ackerman v. U-
Park, Inc., 951 E3d 929 (8th Cir. 2020).

B Removal; amount in controversy;
judgment vacated sua sponte. Where
the parties to an action removed on the
basis of diversity jurisdiction conceded at
oral argument that the amount in con-
troversy was less than $75,000, the 8th
Circuit vacated the underlying judgment
and remanded the case with instructions
that the action be remanded to state
court. Mensah v. Owners Ins. Co., 951

E3d 941 (8th Cir. 2020).

M Fed. R. App. P. 3(c)(1)(B); deficient no-
tice of appeal; request to dismiss appeal
denied. Where the notice of appeal iden-
tified the judgment and a memorandum
and order granting the defendant’s motion
to dismiss pursuant to Fed. R. Civ. P 12(b)
(6), but did not identify that part of the
motion and judgment premised on Fed.

R. Civ. P 12(c), the 8th Circuit “liberally”
construed the notice of appeal to include
that portion of the order and judgment
where “the intent was apparent” and the
opposing party was “not prejudiced.” State
Farm Mut. Auto. Ins. Co. v. Merrill, 952
E3d 941 (8th Cir. 2020).

M Fed. R. Civ. P. 12(b)(6); ADA; pleading
elements of claim; dismissal reversed.
Finding that the elements of an ADA
claim are an evidentiary matter rather
than a pleading standard, the 8th Circuit
reversed the dismissal of an ADA claim
where the plaintiff “plausibly alleged”
that he was not rehired because of his

disability. Judge Stras dissented, arguing
that the plaintiff’s claims were “woefully
inadequate.” Cook v. George’s, Inc., 952
E3d 935 (8th Cir. 2020).

M Fed. R. Civ. P. 41(a)(2); dismissal
without prejudice; fee-shifting statute.
Affirming a district court’s grant of the
plaintiff’s motion to voluntarily dismiss
its Lanham Act action without prejudice,
the 8th Circuit rejected the defendant’s
argument that dismissal without prejudice
would necessarily cause prejudice because
it would eliminate the possibility of the
defendant recovering attorney’s fees.
SnugglyCat, Inc. v. Opfer Communica-
tions, Inc., 953 E3d 522 (8th Cir. 2020).

M Argument not raised in opening brief
waived. Where the appellant listed

the elements of one of his claims in his
opening brief, but offered no argument in
support of that claim until his reply brief,
the 8th Circuit held that the absence of
“meaningful argument” in the opening
brief resulted in the waiver of that claim.
Liscomb v. Boyce, 954 E3d 1151 (8th
Cir. 2020).

M Lanham Act; request for attorney's
fees; no exceptional case. Affirming
Chief Judge Tunheim, the 8th Circuit
found that the defendants’ Lanham Act
violations were not so “exceptional” as to
warrant an award of attorney’s fees. Safe-
way Transit LLC v. Discount Party Bus,
Inc., 954 E3d 1171 (8th Cir. 2020).

M Personal jurisdiction; multiple cases.
Affirming Judge Wright, and rejecting the
plaintiff’s attempt to rely on the so-called
Calder v. Jones “effects” test, the 8th
Circuit affirmed the dismissal of claims
for lack of personal jurisdiction where the
defendants directed hundreds of phone
calls and emails to the plaintiff in Min-

nesota, but were not alleged to have ever
visited Minnesota or to have “purpose-
fully availed themselves” of the state’s
“benefits and protections.” Pederson v.
Frost, 951 E3d 977 (8th Cir. 2020).

Relying in part on Pederson, Judge
Brasel granted the individual defendants’
motion to dismiss for lack of personal
jurisdiction, finding that they were not
subject to general or specific jurisdiction.
CH Robinson Worldwide, Inc. v. House
of Thaller, Inc., 2020 WL 1442856 (D.
Minn. 3/24/2020).

Chief Judge Tunheim denied the
defendant’s motion to dismiss for lack of
personal jurisdiction, finding that a fo-
rum selection clause constituted consent
to jurisdiction. St. Jude Medical S.C.,
Inc. v. Suchomel, 2020 WL 1853653 (D.
Minn. 4/13/2020).

Judge Tostrud denied German de-
fendants’ motions to dismiss for lack of
personal jurisdiction despite the absence
of significant direct contacts with Min-
nesota, finding that the plaintiff had
offered sufficient evidence of conspiracy-
based personal jurisdiction to withstand
the motions to dismiss. DURAG, Inc.

v Kurzawski, 2020 WL 2112296 (D.
Minn. 5/4/2020).

M Fed. R. Civ. P. 43(a); covid-19; testimo-
ny by videoconference; bench trial. In
mid-March 2020, Judge Nelson ordered
that the two remaining witnesses in a
bench trial would be permitted to appear
by videoconference pursuant to Fed. R.
Civ. P 43(a), while acknowledging that
the result might be different if this had
been a jury trial. ResCap Liquidating
Trust v. Primary Res. Mortgage, Inc.,
2020 WL 1280931 (D. Minn. 3/13/2020).

JOSH JACOBSON
Law Office of Josh Jacobson
joshjacobsonlaw@gmail.com
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IMMIGRATION LAW

JUDICIAL LAW
B Family membership not a central
reason for persecution. On 2/12/2020,
the 8th Circuit Court of Appeals upheld
the Board of Immigration Appeals’ denial
of withholding of removal under INA
§241(b) (3) (A) to the petitioner, conclud-
ing there was substantial evidence to
support the board’s finding that her family
membership was not a central reason for
the persecution she feared in Guatemala.
“On this record, a reasonable factfinder
could conclude Silvestre-Giron’s family
membership is not a central reason for the
threat posed by the extortionists but is
only ‘incidental or tangential to the [ex-
tortionists’] motivation'—money.” Gar-
cia—Moctezuma, 879 E3d at 868 (quoting
J-B-N- & S-M—, 24 1 &N Dec. at 213).
Nor, for that matter, had the petitioner
proven that it is more likely than not
that she would be tortured if removed to

Guatemala. Silvestre-Giron v. Barr, 949
E3d 1114, 1118 (8th Cir. 2020).

M Inadmissibility and public charge
grounds: An update. On 8/14/2019,

the Department of Homeland Security
(DHS) published its final rule amending
regulations addressing inadmissibility, on
public charge grounds, of foreign nation-
als seeking admission or adjustment of
status. The rule was scheduled to go
into effect on 10/15/2019. 84 Fed. Reg.,
41,292-508 (8/14/2019). https://www.
govinfo.gov/content/pkg/FR-2019-08-14/
pdf/2019-17142.pdf

As noted in the November 2019 issue
of Bench & Bar, litigation ensued across
the nation that involved various states
(including Minnesota), organizations,
and individual plaintiffs. On 10/11/2019,
the U.S. District Court in the Southern
District of New York issued a nation-
wide order enjoining and restraining the
government from “enforcing, applying, or
treating as effective, or allowing persons
under their control to enforce, apply, or
treat as effective, the Rule” until such
time as the order is terminated and the
rule goes into effect.

On 1/27/2020, the Supreme Court is-
sued a stay of the 10/11/2019 nationwide
injunction, thereby allowing the final
rule to go into effect pending disposition
of the appeal before the Court of Ap-
peals for the 2nd Circuit Court. The sole
exception was an injunction issued in the
state of Illinois, which was allowed to re-
main in place. Department of Homeland
Security, et al. v. New York, et al., 589
u.sS. (2020). hetps:/fwww.suprem-
ecourt.gov/opinions/19pdf/19a785 _j4ek.pdf
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On 2/21/2020, the Supreme Court
issued a stay of the 10/14/2019 injunc-
tion issued in the state of Illinois pending
disposition of the government’s appeal
in the United States Court of Appeals
for the 7th Circuit. Wolf, et al. v. Cook
County, Illinois, et al., 589 U.S.

(2020). https://www.supremecourt.gov/
opinions/19pdf/19a905 7m48.pdf

On 2/22/2020, USCIS announced the
final public charge rule would go into ef-
fect, including Illinois, for those relevant
applications or petitions postmarked or
electronically filed on or after 2/24/2020.
https:/www.uscis.gov/mews/mews-releases/
dhs-implement-inadmissibility-public-
charge-grounds-final-rule-nationwide

ADMINISTRATIVE ACTION

M President Trump bans immigrants
from the United States. On 4/22/2020,
President Trump issued a proclamation,
in view of the covid-19 pandemic, sus-
pending the entry of certain immigrants
into the United States for 60 days. The
proclamation (Suspension of Entry of
Immigrants Who Present a Risk to the
United States Labor Market During the
Economic Recovery Following the 2019
Novel Coronavirus Outbreak) went into
effect on 4/23/2020 at 11:59pm (EDT).
[t affects those individuals seeking entry
into the United States as immigrants
who: 1) are outside the United States on
the effective date of the proclamation;
2) do not have a valid immigrant visa
on the effective date of the proclama-
tion; and 3) do not have a valid official
travel document other than a visa (such
as a transportation letter, boarding foil,
or advance parole document) on the
effective date of the proclamation, or is-
sued on any date thereafter, that permits
travel to the United States to seek entry
or admission.

The proclamation does not apply
to the following: 1) lawful permanent
residents of the United States; 2) indi-
viduals, and their spouses or unmarried
children under the age of 21, seeking to
enter the United States on an immi-
grant visa as a physician, nurse, or other
healthcare professional; to perform medi-
cal research or other research intended
to combat the spread of covid-19; or to
perform work essential to combating,
recovering from, or otherwise alleviating
the effects of the covid-19 outbreak (as
determined by the secretaries of State
and Department of Homeland Security
(DHS), or their respective designees); 3)
individuals applying for a visa to enter
the U.S. pursuant to the EB-5 Immigrant
Investor Visa Program; 4) spouses of U.S.
citizens; 5) children of U.S. citizens un-

der the age of 21 and prospective adop-
tees seeking to enter on an IR-4 or [H-4
visa; 6) individuals who would further
important U.S. law enforcement objec-
tives (as determined by the secretaries
of DHS and State based on the recom-
mendation of the Attorney General
(AQ), or their respective designees); 7)
members of the U.S. Armed Forces and
their spouses and children; 8) individuals
and their spouses or children eligible for
Special Immigrant Visas in the SI or SQ
classification; 8) individuals whose entry
would be in the national interest (as de-
termined by the secretaries of State and
DHS, or their respective designees).
Other key points: 1) Nonimmigrant
visa holders are not affected by the proc-
lamation but the proclamation requires
that within 30 days of the effective date,
the secretaries of Labor and DHS, in
consultation with the Secretary of State,
shall review nonimmigrant programs and
recommend to the president other ap-
propriate measures to stimulate the U.S.
economy and ensure “the prioritization,
hiring and employment” of U.S. workers.
2) The proclamation expires 60 days from
its effective date but may be continued
as necessary. Within 50 days from the
effective date, the secretary of DHS shall,
in consultation with the secretaries of
State and Labor, recommend whether the
president should continue or modify the
proclamation. 3) The proclamation states
that it does not limit the ability of indi-
viduals to apply for asylum, refugee status,
withholding of removal, or protection
under the Convention Against Torture.
85 Fed. Reg., 23,441-444 (4/27/2020).
https: /fwww.govinfo.gov/content/pkg/FR-
2020-04-27/pdf/2020-09068.pdf

R. MARK FREY
Frey Law Office
rmfrey@cs.com

INDIAN LAW

JUDICIAL LAW
Il State court has jurisdiction over
civil claims brought against a tribal-
member-founded nonprofit corporation
organized under Minnesota state law.
A non-tribal member former employee of
Honor the Earth nonprofit corporation
filed suit against the organization under
the Minnesota Human Rights Act. The
Minnesota Court of Appeals rejected the
nonprofit’s motion to dismiss for lack of
subject matter jurisdiction, finding that
because no tribal member was a party
to the litigation and at least some of the
allegations in the complaint occurred
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outside the White Earth Reservation,

the restrictions of Public Law 280 were
not implicated in the case. The court of
appeals specifically rejected the argument
that the nonprofit was “merely a tool
owned by” its tribal-member founder, and
emphasized that while the White Earth
Tribal Court did not have exclusive juris-
diction over this civil litigation between
two non-Indian parties, it did share con-
current jurisdiction over the claims with
the state court. Campbell v. Honor the
Earth, No. A19-1232, 2020 WL 1909717
(Minn. Ct. App. 4/20/2020).

Il Adoptive placement petitions of
tribal member children domiciled
off-reservation following voluntary
suspension of parental rights could not
be transferred to tribal court. In this
unpublished case from the Minnesota
Court of Appeals, the court held that
although Minn. Stat. §260.771, subd.
3(b) requires the transfer of preadoptive
and adoptive placement proceedings
involving Indian children domiciled off-
reservation to tribal courts absent good
cause to the contrary, this state statute
could not be interpreted to expand the
jurisdiction of tribal courts beyond what
Congress dictated in the federal Indian
Child Welfare Act (ICWA). Relying on a
prior Minnesota Supreme Court opinion
that interpreted the ICWA, the court

of appeals reversed the district court’s
determination that an adoption proceed-
ing involving Indian children domiciled
outside the White Earth reservation
should be transferred to the White Earth
Tribal Court following a petition by the
children’s birthmother to reinstate her
voluntarily suspended parental rights.

In re A.M.G., No. 19-1389, 2020 WL
1488345 (Minn. Ct. App. 3/23/2020).

LEAH K. JURSS
Hogen Adams PLLC
ljurss@hogenadams.com

INTELLECTUAL PROPERTY

JUDICIAL LAW
I Patents: Denial of motion to amend
for lack of diligence and good cause.
Judge Menendez recently denied plaintiff
Cardiovascular Systems, Inc.’s motion
to amend its complaint. Cardiovascu-
lar Systems sued Cardio Flow, Inc. for
breach of a settlement agreement. In
2012, Cardiovascular Systems entered
into a settlement agreement with Lela
Nadirashvili dividing the rights to certain
rotational device patents. Ms. Nadirash-
vili then assigned the patents to Cardio
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Flow, which contends it is not bound

by the 2012 agreement. Cardiovascular
Systems sought to amend its complaint
to add a tortious interference of contract
claim related to Cardio Flow inducing
Ms. Nadirashvili to transfer her rights in
the patent portfolio without requiring
Cardio Flow to be bound by the restric-
tive terms of the settlement agreement.
Cardiovascular System’s motion to amend
came seven months after the deadline to
amend and a month after the close of dis-
covery. Because Cardiovascular’s motion
to amend was outside the time permitted
by the scheduling order, Cardiovascular
Systems was required to show good cause
for the amendment. Cardiovascular Sys-
tems argued that it failed to learn of the
tortious interference until it took Cardio
Flow chairman Gary Petrucci’s deposi-
tion because of Cardio Flow’s discovery
misconduct in delaying its document
production. In rejecting Cardiovascu-

lar System’s argument, the court found
Cardiovascular Systems should have
pursued additional discovery through in-
terrogatories, requests for admission, and
depositions of other witnesses. The court
further found Cardio Flow’s interrogatory
response would have triggered a diligent
attorney to gather additional evidence on
the tortious interference claim prior to
the amendment deadline. The court de-
nied Cardiovascular System’s motion for
failure to show diligence and good cause.
Cardiovascular Sys. v. Cardio Flow, Inc.,
No. 18-cv-1253-SRN-KMM, 2020 U.S.
Dist. LEXIS 33658 (D. Minn. 2/27/2020).

M Patents: Waiver of attorney-client
privilege requires voluntary disclosure.
Judge Nelson recently overruled plaintiffs
Grupo Petrotemex, S.A. de C.V. and
DAK Americas LLC’s objections to the
magistrate’s order on plaintiffs’ motion
to compel. Plaintiffs sued Polymetrix AG
for patent infringement in July 2016. In
March 2018, Polymetrix’s parent Biihler
Holding, AG negotiated the sale of 80%
of the shares in Polymetrix to Beijing
Sanlian Hope Shin-Gosen Technical
Service Co. Plaintiffs moved to compel
July 2017 communications that were
exchanged between Polymetrix and
Biihler, which were then shared with
Sanlian, which publicly revealed certain
information from an email. Plaintiffs
moved to compel the opinion of counsel
provided to Polymetrix, arguing Poly-
metrix waived attorney-client privilege
to “all documents and communications
related to the subject matter” of the
July 2017 email. Polymetrix argued that
Sanlian’s disclosure was a waiver of the
particular statement but the waiver did
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not extend beyond that statement. The
magistrate ruled that Polymetrix had not
waived attorney-client privilege in the
July 2017 email because Polymetrix and
Biihler shared a common interest and
that the disclosure to Sanlian did not
waive attorney-client privilege because
it was not authorized by Polymetrix.

In its objections, plaintiffs argued that
privilege is “automatically waived on the
entire underlying opinion... irrespective
of context.” The court rejected plaintiffs’
contention. Neither of plaintiffs’ cases
“automatically” extended a waiver to the
underlying opinion once a portion of the
communication was disclosed. Rather,
the case law indicates that where a client
voluntarily discloses a portion of con-
fidential information to advance com-
mercial interests, the privilege is waived.
Here, Polymetrix did not voluntarily
disclose the July 2017 email, and Polyme-
trix did not stand to benefit financially
from the public release of the state-
ment. Absent Polymetrix’s consent to
the disclosure, Polymetrix never waived
privilege, so an analysis of subject-matter
waiver was not required. Grupo Petrote-
mex, S.A. De C.V. v. Polymetrix AG, No.
16-cv-2401 (SRN/HBY), 2020 U.S. Dist.
LEXIS 72995 (D. Minn. 4/26/2020).

M Copyright: Protection of database
affirmed. A panel of the United States
Court of Appeals for the 8th Circuit re-
cently affirmed the district court’s denial
of a motion for judgment as a matter of
law. Infogroup, Inc. sued DatabaseLLC
and other defendants alleging copyright
infringement of its database. Vinod Gupta
founded Infogroup, which compiles a
database of business information. In
2008, Gupta left Infogroup and within
two years formed DatabaseUSA, which
also compiles a database of business
information. A jury returned a verdict

for Infogroup, finding DatabaseUSA
infringed its copyrights in its database.
The district court denied the motion for
judgment as a matter of law. To prevail on
copyright infringement, a plaintiff must
prove ownership of a valid copyright and
copying of original elements of the work.
DatabaseUSA argues Infogroup’s data-
base is a compilation of facts and does not
have the necessary creativity to support

a valid copyright. The court held that
while copyright in a factual compilation is
thin, protection exists as to the selection
and arrangement of facts so long as they
are made independently by the compiler
and entail a minimal degree of creativity.
The court also found Infogroup submit-
ted its certificate of registration, which is
entitled to a rebuttable presumption of

validity, and that DatabaseUSA did not
submit evidence rebutting this presump-
tion. The court also held a reasonable
juror could have found copying based on
witness testimony and the fact that Data-
baseUSA’s database contained Infogroup’s
“seed data”—fake data in Infogroup’s
database to detect copying. The district
court was affirmed. Infogroup, Inc. v. Da-
tabaseLLC, No. 18-3723, 2020 U.S. App.
LEXIS 13365 (8th Cir. 4/27/2020).

JOE DUBIS
Merchant & Gould
jdubis@merchantgould.com

TAX LAW

JUDICIAL LAW
M Petitioner seeks equitable estoppel;
court applies mandatory disclosure rule
to petitioner’s property. Petitioner filed
a property tax petition alleging that the
estimated market value of the subject
property as of the 2018 assessment date
exceeded its actual market value. The
petition refers to two properties: one
income-producing, the other not income-
producing. On 5/30/2019, the Assistant
Nicollet County Attorney sent petitioner
a letter requesting information on the two
subject properties. Receiving no informa-
tion, on 8/14/2019 the county filed an
initial motion to dismiss pursuant Minn.
Stat. section 278.05, subd. 6 (2018). On
9/6/2019, petitioner responded to the
county’s motion to dismiss, stating she
was not aware of the requirement to pro-
vide data, and including the information
sought by the county in the May 2019 let-
ter. On 12/24/2019, the county amended
its motion to dismiss to supplement
correspondence between the parties. Peti-
tioner maintained she was unaware of her
obligation to provide income-producing
information to the county and claims the
county should be equitably estopped from
obtaining dismissal of petition.

Minn. Stat. section 278.05, subd. 6,
sometimes called the “mandatory disclo-
sure rule,” specifies that, in cases where
the petitioner contests the valuation
of income-producing property, certain
information must be provided to the
county assessor no later than August 1 of
the taxes-payable year. Failure to submit
the required documentation by the
August 1 deadline results in automatic
dismissal of the petition unless an excep-
tion applies. Two exceptions exist: (1) if
the failure to provide the required infor-
mation was due to its unavailability at
the time; or (2) the petitioner “was not
aware of or informed of the requirement
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to provide the information.” Failure to
prove that the petitioner was not aware
requires dismissal of the petition. The
mandatory disclosure rule ensures the
taxing authority receives all information
a petitioner actually possesses to arrive at
a reliable market value for tax purposes.

To establish equitable estoppel against
a governmental entity, four elements
must be met: (1) the party must establish
“wrongful conduct” on the part of an au-
thorized government agent; (2) the party
must reasonably rely on the wrongful con-
duct; (3) the party must incur “a unique
expenditure” in reliance on the wrongful
conduct; and (4) the balance of equities
must weigh in favor of estoppel.

The county asserts the 8/1/2019
deadline to comply with the manda-
tory disclosure rule applies, because on
5/30/2019, the county provided peti-
tioner with notice of the requirement to
provide information concerning income-
producing property to the county asses-
sot. Petitioner does not deny receiving
the May 30 letter, but stated the letters
were unclear and that she called the As-
sistant County Attorney for clarification.

The court agreed with the county
that its letter dated 5/30/2019 suf-
ficiently informed petitioner of the
requirement to provide information to
the county assessor concerning income-
producing property, and the 8/1/2019
deadline applied. The court also agreed
with the county that petitioner did not
completely disclose the information
required by the mandatory disclosure.
The court concluded that petitioner did
not met her burden of proof concerning
reasonable reliance on communications
with the Assistant County Attorney,
or the incurrence of a “unique expen-
diture” based on such reliance and,
therefore, equitable estoppel did not
apply. Huffer v. Nicollet Cty., 2020 WL
1891183 (Minn. TC 3/26/20).

M Income tax: Charitable deductions of
property in excess of $5,000 must be in-
dividually itemized and fully document-
ed to sustain the deduction. Complex
charitable deductions—and sometimes
even less complex ones—require detailed
information obtained at the time of do-
nation. Internal Revenue Code §170(f)
(11) (E) requires a “qualified appraisal”
of charitable contributions of property in
excess of $5,000. For an appraisal to be
qualified, it must appraise items of prop-
erty individually, rather than together, if
they are donated individually. An item
must be valued standing alone, rather
than as attached to a home or other real
estate, if donated as a detached item.
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Documentation for a charitable
contribution of property includes “such
information regarding such property
and such appraisal as the Secretary may
require.” IRC §170(f) (11) (c). Required
information includes a description of the
property, how it was acquired, the date
of acquisition, and the cost or other basis
of the property. IRC § 1.170(A)13(c) (4)
(i) (B),(D),(E). Failure to provide all of
the information for each detached item
results in a disallowed deduction if the
taxpayer does not provide a reasonable
explanation for the lack of information.

In Loube v. Comm’r, the tax court
held that when a taxpayer fails to
disclose “cost or adjusted basis” on an
appraisal summary, it does not meet
the substantial compliance necessary
to satisfy the regulation. Taxpayers are
required to enter the information on
Form 8283 in order to make the process
manageable, and the IRS is not required
to search the return for information to
sustain the deduction. Attachment of an
appraisal without required signatures and
detail will invalidate the deduction.

Petitioners in this case appraised a
home with a qualified appraiser. The
appraisal was attached to petitioners’ tax
return. After the appraisal was complete,
petitioners hired a charitable group to
remove individual items of value from
the home. Petitioners relied on the full
appraisal of some items listed in the home
to document the charitable deduction.

In denying the entire $297,000 chari-
table deduction taken for the appraisal
amount, the tax court noted that required
information on Form 8283 to substantiate
petitioner’s cost basis and acquisition date

of the property was not provided. Loube .
Comm’r, 119 TC.M. (CCH) 1011 (2020).

I Badges of fraud; taxpayer-attorney
liable for deficiency and civil fraud for
failure to report income and failure to
maintain proper recordkeeping. Tax-
payer-attorneys are subject to labeling,
recordkeeping, and anti-commingling
requirements for client funds received
by the lawyer. If funds are treated as
“belonging to the [attorney],” funds in
client accounts, less amounts paid out to
clients, are reportable as income. Healy v.
Comm’r, 345 U.S. 278, 282 (1953).

At time of receipt, client funds can be
deposited in an account labeled “Client
Trust Account.” Placing client advances
and settlements into accounts sepa-
rate from the firm’s operating accounts
provides a record that the advances are
deposits and not income.

Maintaining a client trust account
reduces the risk of commingling the law-
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yer’s funds with client funds. Bills for firm
services and expenses authorized by the
scope of work can be paid from the client
trust account. A detailed ledger of de-
posits and authorized expenses for each
client demonstrates that the amounts
held on behalf of clients are deposits for
future services rather than income.
When settlement or other funds are
received on behalf of the client, funds
should be disbursed when they are not
subject to limitations or restrictions.
Constructive receipt of client fee income
occurs when amounts that are not
subjected to substantial limitations or
restrictions are received for lawyers who
report income using cash basis account-
ing. Deferring disbursement of earned fee
amounts from a client trust account will
not defer the lawyer’s obligation to in-
clude the earned fee in taxable income.
The timing of such transfers is at the
discretion of the lawyer because there is
an unrestricted right to access the funds.
In this dispute, the tax court detailed
circumstances that led to the presump-
tion of earned income: (1) failure to fol-
low client direction regarding settlement
funds, (2) failure to segregate earned
fee from client settlement funds, (3) use
of earned interest on client funds for
personal expenses (including a personal
trainer), and (4) manipulation of the
investments in the non-IOLTA account
to demonstrate personal liquidity.
Further, underpayment of tax due to
fraud is subject to a 75% penalty. Certain
“badges of fraud” prove fraudulent intent,
including (1) consistently understating
income, (2) failing to maintain adequate
records, (3) offering implausible/inconsis-
tent explanations, (4) concealing income
or assets, (5) failing to cooperate with
authorities, (6) filing false documents,
and (7) providing false testimony. Parks v.
Comm’r, 94 T.C. 654, 664-665 (1990).
Petitioner in this case established a
separate, unreported bank account for
settlement funds received on behalf of
four clients. Petitioner failed to keep
records, kept control over the funds, and
did not remove fees from the account
when earned. The tax court found that all
relevant badges of fraud supported fraudu-
lent intent. A deficiency of $2,583,374
and a civil fraud penalty of $1,937,531
under IRC §6663 were upheld. Isaacson v.
Comm’r, 119 TC.M. (CCH) 1107 (2020).

MORGAN HOLCOMB

Mitchell Hamline School of Law
morgan.holcomb@mitchellhamline.edu
SHEENA DENNY

Mitchell Hamline School of Law
sheena.denny@mitchellhamline.edu

TORTS & INSURANCE

JUDICIAL LAW
M Insurance; defense costs. In 2016,
defendant contracted with plaintiff to
haul a bulk tank. While transporting
the tank, defendant’s vehicle rolled over
and damaged the tank. Plaintiff sued
defendant to recover the damages, and
defendant filed a third-party complaint
against its insurer. Defendant and its
insurer ultimately settled all cover-
age issues except one—whether or not
the insurer was required to reimburse
defendant for defense costs incurred in
responding to plaintiff’s complaint. The
policy language at issue stated: “We have
the option to defend any suit brought
against you as a result of damage to cov-
ered property caused by a covered loss.
We may investigate and settle a claim or
suit.” The defense cost provision went
on to state: “We do not have to provide
a defense after we have paid the limit as
a result of a judgment or written settle-
ment.” The provision further indicated
that defendant could not “admit liability
for a loss, settle a claim, or incur expense
without [insurer’s] written consent[.]”
The district court granted summary judg-
ment in favor of the defendant, finding
the language at issue ambiguous.

The Minnesota Court of Appeals af-
firmed the decision of the district court.
The insurer argued that the defense lan-
guage at issue was unambiguous because
it simply provided an “option to defend”
to the insurer, and, in this case, it chose
not to defend. While the court agreed
that the word “option” meant “[t]he
power or freedom to choose,” the court
still held the policy provision to be am-
biguous. In so holding, the court empha-
sized that the insurer’s interpretation was
inconsistent with the subsequent policy
language: “it is inconsistent to interpret
paragraph 2a as allowing [the insurer] to
refuse to defend, and also interpret para-
graph 2c as requiring [insured] to obtain
[insuret’s] consent before it undertakes
a defense. [The Insurer] cannot have
it both ways.” The court concluded:
“Reading [insurer’s] ‘option to defend’
in light of the other paragraphs in the
defense costs provision, as Minnesota
law says we must, we conclude that [in-
surer’s] ‘option to defend’ is ambiguous.”
Mississippi Welders Supply Co., Inc.

v. Flueger Crane, LLC, No. A19-1590
(Minn. Ct. App. 5/11/2020).

JEFF MULDER
Bassford Remele
jmulder@bassford.com
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Gov. Walz
appointed
LAurA
MOEHRLE
and
NATHANIEL
WELTE as
district
court judges in Minnesota’s 7th Judicial
District. Both appointments will be
chambered in St. Cloud. Moehrle is a
civil trial attorney, shareholder, and chief
financial officer of Quinlivan & Hughes,
PA. Welte currently serves as an assistant
county attorney for the Becker County
Attorney’s Office.

MOEHRLE

WELTE

Gov. Walz appointed

the Honorable Susan
SEGAL as chief judge of
the Minnesota Court of
Appeals. Judge Segal will
serve the remainder of
Chief Judge Edward J.
Cleary’s term, which will
expire on October 31, 2022. Judge Segal
will be the second woman to serve as
chief judge in the court’s 36-year history.

SEGAL

Gov. Walz appointed
AMBER DONLEY as a
district court judge in
Minnesota’s 1st Judicial

JupGe TODDRICK S.
BARNETTE will take

over as chief judge on

the Hennepin County
District Court. Barnette,
the first person of color
to win that post, was
elected by his 4th Judicial
District peers to a two-year term on May
4. He will replace current Chief Judge
Ivy S. Bernhardson, who retires from the
bench on June 30. Barnette has served
on the 4th District bench since 2006 and
as assistant chief judge since 2016.

-

BARNETTE

¥ Gov. Walz appointed

Gov. Walz appointed
Assistant Chief Judge
JENNIFER FRISCH to the
Minnesota Court of
Appeals. Judge Frisch will
fill the vacancy occurring
upon the retirement

of Chief Judge Edward

J. Cleary. This seat is designated for
Minnesota’s 4th Congressional District.

DONLEY

FRISCH

District. Donley’s
appointment will fill a
vacancy occurring upon
the retirement of Hon.
Timothy ]. Looby. She will be chambered
in Sibley County. Donley is currently an
attorney at Melchert Hubert Sjodin.

JusTiCE ERICSON LINDELL was named
partner and co-chair of the litigation
department at Greenstein Sellers.

LAURA THOMAS as a
district court judge in
Minnesota’s 4th Judicial
District. Thomas will fill
the vacancy occurring
upon the retirement of
Hon. Ivy S. Bernhardson.
Thomas currently serves as a clinical
professor of law and Director of Law
Clinics at the University of Minnesota
Law School.

THOMAS

IN MEMORIAM

John Harold Ramstead, age 92, of Edina, MN, passed away
February 28, 2020. He graduated from William Mitchell Col-
lege of Law in 1956 and was a trial attorney for over 50 years.

Tom Malone passed away on March 5, 2020. Malone was
shareholder in Barna, Guzy & Steffen’s litigation department
and retired in 2013. Malone was a Vietnam vet (US Navy),
MN Army National Guard, ME a member of the Minnesota
Ice Men Karate Team, and an avid birder who had a column
in the Star Tribune for many years.

James Clifford Noonan died on April 8, 2020 at the age of
91. He received his JD from William Mitchell College of Law
in 1962. He was a partner in the law firm of Firestone, Fink,
Krawetz, Miley, Maas & Noonan, until starting Magistad &
Noonan in 1971, then James C. Noonan and Associates in
1975. He continued practicing law, arbitration, and mediation
in the St. Paul area until his retirement.

Hon. Margaret Seelye Treuer, Minnesota’s first Ojibwe
judge, died on March 18, 2020. She was 76. In 1981, she

was appointed an assistant U.S. attorney for the district of
Minnesota. She eventually became a federal judge. She also
worked as a tribal judge for the Bois Forte Band of Chippewa
in the 1980s and then for the Red Lake Nation in the 1990s.
In 2012, the National Association of Women Judges awarded
her a Lifetime Achievement Award.
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Jerome (Jerry) Jallo of Edina, MN died on January 27,
2020. He received his law degree from the University of
Minnesota and, after a brief stint with Norwest Bank, began a
30-year career with the Minneapolis City Attorney’s Office.

Richard G. “Dick” Lareau passed away on Saturday,
February 22, 2020, at the age of 91. He received his JD from
the University of Minnesota Law School in 1952. In 1956 he
joined the Oppenheimer Law Firm, becoming partner in 1960.
Lareau retired from his law firm in 2014.

Peter Holmes Berge, age 63, of St. Paul, passed away

of brain cancer on February 25, 2020 after three years’
struggle. Previously, Berge was web director for Minnesota
Continuing Legal Education.

Michael A. Tracy, age 61, of Minneapolis, MN, passed away
March 31, 2020. He graduated from University of Minnesota
Law School and practiced in San Francisco before returning
to Minnesota, where he worked for West Group and Kelly
Law Registry.

Hon. Steven A. Anderson died on April 17, 2020, after a
short battle with coronavirus. In 2006, after nearly 30 years in
private practice, Anderson was appointed district court judge
in the 7th Judicial District of Minnesota, which spans the
entirety of northwest Minnesota.

www.mnbar.org



Gov. Walz appointed
JUDGE GORDON MOORE

to serve as the next
associate justice of the
Minnesota Supreme
Court. Moore will fill the
vacancy created upon
the retirement of Justice
David Lillehaug, who has served on the
Supreme Court since 2013. Moore brings
30 years of legal experience to the Court.

MOORE

Gov. Walz appointed
CATHERINE TREVINO as a
district court judge in
Minnesota’s 10th Judicial
District. She will be
chambered in Chisago
County. Trevino currently
serves as a part-time
assistant public defender and a court-
appointed counsel in Sherburne County.

TREVINO

Jupce Davip Doty will be receiving
a Professionalism Award from the
American Inns of Court. Doty is

a Sr. U.S. District Judge, District of
Minnesota. He served as president
of the MSBA from 1984 to 1985.

RANDALL J. PATTEE was
appointed as managing
partner of Fox Rothschild
"y LLP’s Minneapolis office.
Pattee also serves as co-
chair of the firm’s product
liability & mass torts
practice group.

PATTEE

K RUCKDASCHEL-
HALEY has joined Best &
Flanagan as a partner in
the firm’s litigation and
private wealth planning

RUCKDASCHEL-  practice groups.

HALEY
Nilan Johnson Lewis has expanded its
labor and employment law offerings by
adding the members of the corporate
immigration law firm Myers Thompson
Medeiros. Joining the firm are attorneys
JoHN MEDEIROS, SAM MYERS, ELIZABETH
THOMPSON, JESSE GOLDFARB, MIKE
SEVILLA, and REBECCA DESNOYERS, along
with five immigration case managers.

MATTHEW SORENSEN has joined
Messerli Kramer with the commercial
real estate group.

BRIAN STOFFERAHN has
joined Halunen Law to
lead their new personal
injury practice. Stof-
ferahn brings more than
30 years of experience.

STOFFERAHN

CoNNOR B. BURTON has joined Fitch,
Johnson, Larson & Held, PA and will
be practicing in the areas of workers’
compensation and insurance defense.

AARON D. QuiNBY has

joined Fredrikson &
Byron in the real estate,
family & closely held
s businesses, and bank &
a finance groups.
QUINBY

JonN Ursu has joined
Faegre Drinker as a
partner in the business
litigation group.

Family law attorneys
KaTthrEEN M. NEWMAN and
BARBARA ]. SEIBEL joined DeWitt LLR

URSU

W
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BRANDT CRIMINAL Defense, a law firm
dedicated to helping those who find them-
selves on the wrong side of the law, seeks
an attorney to join our team. The ideal can-
didate will enjoy a fast-paced environment,
embody our vision statement, be passion-
ate about criminal defense, and be a good
fit with our team. While we are open to
varying levels of experience and qualifica-
tions, we are mainly focused on finding
the “right fit" Applicants should visit our
website to apply. https://brandtdefense.
com/join-ourteam.html.

LITIGATION / TRIAL Attorney. Parker Dan-
iels Kibort is an innovative and aggressive
litigation law firm located in downtown
Minneapolis. We are dedicated to building
and maintaining successful partnerships
with our clients. Our tagline, “Wise Coun-
sel. Winning Results” is practiced daily
through our work. Are you highly motivated
with a desire to deliver superior client ser
vice based in excellence and collaboration?
If so, this opportunity is for you. Parker
Daniels Kibort seeks an attorney with 8-12
years of experience in the areas of employ-
ment litigation, business and shareholder
litigation, partner breakups, intellectual
property litigation, civil rights litigation and
related commercial litigation. Admission to
the Minnesota bar is required. Additional
state licensure is helpful, as we repre-
sent clients in matters across the United
States. Candidates must demonstrate
strong leadership and interpersonal skills,
as well as an interest in hands-on litigation
experience. Exceptional research and writ-
ing ability, as well as analytical skills are
required. The ideal candidate will also have
experience with: Case management and
development; Drafting and responding to
discovery; Motion practice; Taking and de-
fending depositions; Trial, arbitration, and
appellate work. Please submit the follow-
ing documents to Angela Nicholls at nich-
olls@parkerdk.com: cover letter, resume,
writing sample, and references. Visit our
website at www.parkerdk.com.

SOMSEN MUELLER & Franta is seeking
an attorney to practice in the areas of es-
tate planning, real estate, probate, trust &
estate administration elder law, and busi-
ness law. Send resume, cover letter and
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For more information about placing classified ads visit: www.mnbar.org/classifieds

three references in confidence to kellym@
thelegalprofessionals.com or 106 %2 North
Minnesota St, New UIm MN 56073.

SOUTHERN MINNESOTA Opportunity to
succeed to Senior attorney's office practice
of wills, trusts, estate planning, real estate,
probate, trust settlement, and business.
Send resume, cover letter and three refer
ences to: kellym@thelegalprofessionals.com.

FLEXIBLE OFFICE Space for Lease. Looking
for flexible size office space already config-
ured for a law firm for less than market price
with highway visibility (Hwy 35E) close to
both downtowns? Call Andrei Bortnov with
Obsidian Group: (612) 702-6867 andrei@ob-
sidiangroup.com.

LOOKING FOR A great community to have
your solo or small firm in? Looking for a
beautiful, well-appointed office? Looking for
virtual services so you can work from home
or on the go? Look no further — MorelLaw
Minneapolis has all that and more. Call Sara
at (612) 206-3700 to schedule a tour.

MINNETONKA individual offices and suites
for rent. Professional office buildings by
Highways 7 & 101. Conference rooms and
secretarial support. Furnishings also avail-
able. Perfect for a law firm or a solo prac-
titioner. Join 10 established, independent
attorneys. Call (952) 474-4406. minnetonka-
offices.com.

TITLE MARK, LLC, a leading independent
title agent in Minnesota is hiring a new
manager. The position includes responsibil-
ity for overseeing four title offices. Neces-
sary skills include: experience in the MN
title industry or relevant MN real estate
background; management; staff develop-
ment; long term planning and execution.
Applicants with law degree strongly pre-
ferred. Title Mark has a 35-year track record
of helping buyers, seller, builders, develop-
ers, and lenders in all phases of commercial
and residential real property transactions.
Please email resume and cover letter to:
mwillmsen@mhslaw.com.

EXPERT WITNESS Real Estate. Agent
standards of care, fiduciary duties,
disclosure, damages/lost profit analysis,
forensic case analysis, and zoning/land-use
issues. Analysis and distillation of complex
real estate matters. Excellent credentials
and experience. drtommusil@gmail.com
(612) 207-7895.

ATTORNEY COACH / consultant Roy S.
Ginsburg provides marketing, practice
management and strategic / succession
planning services to individual lawyers
and firms. www.royginsburg.com, roy@
royginsburg.com, (612) 812-4500.

VALUESOLVE ADR Efficient. Effective.
Affordable. Experienced mediators and
arbitrators working with you to fit the
procedure to the problem — flat fee
mediation to full arbitration hearings. (612)
877-6400 www.ValueSolveADR.org.

ADD MEDIATION skills to your tool kit!
40-hour family mediation skills (June 4-5-
6 and 11-12, 2020) and 32-hour bridge
course (June 5-6 and 11-12; for those who
have completed 30-hour civil training) CLE
and Rule 114 credits. Due to the Covid-19
Stay at Home Mandate, session will be
held entirely online via Zoom conferenc-
ing. For more information, contact Janeen
Massaros at smms@usfamily.net or Carl
Arnold at carl@arnoldlawmediation.com
Online registration and payment informa-
tion at www:.tinyurl.com/june2020med.

MEDIATIONS, arbitrations, special master.
Serving the metro area at reasonable
rates. Gary Larson (612) 709-2098 or
glarsonmediator@gmail.com.

MEDIATION TRAINING: Qualify for the
Supreme Court Roster. Earn 30 or 40
CLE's. Highly-Rated Course. St. Paul (612)
824-8988 transformativemediation.com.

PARLIAMENTARIAN, meeting facilitator.
“We go where angels fear to tread.™"
Thomas Gmeinder, PRP. CPP-T: (651) 291-
2685. THOM@gmeinder.name.

www.mnbar.org
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