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In 2023 your Hennepin County Bar Foundation granted $220,000 to justice 
related nonprofits. Your support provided grants to the following:

Advocates for Human Rights
Cancer Legal Care
Children's Law Center 
Conflict Resolution Center
CornerHouse
Division of Indian Work
Domestic Abuse Project
HOME Line
Housing Justice Center

ICWA Law Center
Immigrant Law Center of Minnesota
Lawyers Concerned for Lawyers
Legal Rights Center
LegalCORPS
Minnesota Assistance Council for Veterans
Minnesota Elder Justice Center
Minnesota Justice Foundation
Minnesota Wills for Heroes
Missions Inc.

Neighborhood Justice Center
Rainbow Health 
Restorative Justice Community Action
Seward Longfellow Restorative Justice
Sojourner
Standpoint
Tubman
Volunteer Lawyers Network
Volunteers of America of MN
YouAble Emotional Health

Reserve Your Spot. Guarantee Your Place!
A Perfect Day to Spend with Colleagues and Clients. Join the Fun!

11:00am 

1:00pm

2:00pm

2:30pm

5:15pm

5:45pm

Golf Registration

Shotgun Start

Bike Registration

Bike Ride Begins

Cookout

Awards & Prizes

2023

Monday, October 2
Bent Creek Golf Club
14490 Valley View Road
Eden Prairie

Proceeds benefit the Hennepin County Bar Foundation the charitable giving arm of the Hennepin County Bar Association. 

Early Bird Pricing: $200 per Golfer (ends 9/5) 
Includes golf, cart, lunch, dinner and entrance 

into the Bernie Zimpher Cup Challenge! 

Pedal for Justice: $75 per Biker
20-mile casual bike ride. Includes snack and dinner.

Register or purchase your sponsorship at: 

www.mnbar.org/hcbf-golf

R E G I S T R A T I O N  P R I C I N G

Can't take the whole day off? Join us for the cookout!
Cookout-only tickets available: $50 per guest
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s  PRESIDENT’S PAGE

FADE IN 
 
Ext. SUBURBAN HOME – NIGHT.  
 
We OPEN on a modern suburban home.  
          CUT TO: 
Int. FRONT ROOM – NIGHT. 
 
 
A small social gathering of adults is taking place. The room is 
filled with lively conversations and laughter. There is one 
empty chair. PAMELA, the host, a mid-30s female, rises and walks 
to the door as a knock is heard. She opens it to reveal ADAM, a 
smartly dressed man in his mid to late 30s, holding a gift of 
flowers and a bottle of wine. 
 

ADAM 
 

Sorry I’m late. I was actually sitting 
in my car finishing a call with a client 
I couldn’t get to earlier because I had 
two MSBA meetings today. But I-- 

 
PAMELA interrupts ADAM.   

PAMELA 
 

Well, better late than never. Come on in.  
There are some friends I want you to meet. 

 
PAMELA takes the flowers and wine bottle from ADAM and turns to 
the group. 
      PAMELA 

 
Hey, everyone, let me introduce ADAM,  
he’s a lawyer and a good guy. 
 

MALE GUEST #1 
  

Isn’t that an oxymoron? 
 

A few guests chuckle, while ADAM maintains a polite smile. 
 

BARBARA 
 

Don’t be mean. ADAM, come sit over  
here by me. 

 

ADAM takes a seat next to BARBARA, a mid-50s woman dressed in a 
very chic shawl. BARBARA leans in and speaks softly to ADAM. 
 

BARBARA 
 

So, you’re a lawyer and a good guy. Nice to meet 
you, ADAM. I’m BARBARA. PAMELA and I are on the 
Arts Board together and she has told me all about 
you. Well, we have a rare opening on our Board 
and we need a lawyer just like you. It will be 
great for your business; you gotta say yes.  

 
ADAM 
 

That’s interesting. I've actually done some 
trademark work for artists. I’m pretty busy 
at the moment, though, what with work, friends,  
and my other responsibilities. 

 
BARBARA 

 
You’ll love it. We need an attorney with  
your smarts and great reputation.  
We only meet once in a while, so you  
really won’t have much to do.  
It’ll be easy and we really need you. 

 
ADAM contemplates for a moment, the weight of his current 
commitments evident in his expression. 
 
 

ADAM 
 

Well, it sounds interesting. Let me talk with my 
partner CHRIS and I will get back to you.  
 

BARBARA 
 

I understand. Take your time. The Executive 
Director will call you next week. It will be 
great having you on our Board. See you next 
month. 

 
BARBARA gets up, leaving ADAM sitting alone on the couch. He 
lets out a sigh and mutters under his breath. 
 
FADE OUT. 

As lawyers, we are asked to join many worthy organizations, 
boards, and projects. As MSBA members, we have outstanding 
opportunities to participate in sections, committees, and bar 
social events. These endeavors promise many benefits: advanc-
ing our careers, building personal and professional friendships, 
and expanding our referral networks—all the while having fun. 

But saying Yes to these opportunities presents its own set 
of challenges. As busy lawyers, our time is limited, and we 
must carefully consider the trade-offs when taking on new 
endeavors. Saying Yes carries an implicit promise that you will 
show up, do the work, and be fully engaged. It requires carefully 
evaluating your other commitments, whether those are your 
obligations to client matters, ongoing projects, personal desires, 
or additional requests that come your way. It becomes crucial to 
strike a balance between work, family, socializing, and personal 
well-being. As lawyers, we often feel compelled to say Yes to 
prove our capabilities and demonstrate that we can handle 

LET YOUR YES BE YES 
AND YOUR NO BE NO

Written By Paul Floyd

July 1, 2023 
Draft #1

This screenplay is under full copyright of Paul M. Floyd. All rights reserved. 

If you were ADAM, which of the following would you do:

A. �Accept the board position. It’s a small ask 
and could be an opportunity to bring in more 
business. Your life is busy but you can find a 
way to squeeze in one more thing. 

B. �Accept the board position but don’t tell Chris. 
You’re on so many boards and committees, he 
really doesn’t keep track anyway.

C. �Accept the board position. You probably don’t 
have to show up for every meeting. 

D. �Resign from a committee or board you don’t 
like very much so that you can take on this new 
thing.

E. �Turn down the position. Your time is maxed 
out; perhaps the opportunity will come up 
again in the future.  
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any task presented to us. Saying Yes to too many 
compelling requests or feeling unable to decline, 
however, can quickly lead to a chaotic, frantic, and 
exhausting life.

Conversely, saying No can be strangely 
challenging for many of us. Perhaps it is FOMO 
(fear of missing out). We may think that if we say 
No now, we won’t be asked again. Perhaps we 
don’t want to disappoint people. Or maybe we just 
suffer from the planning fallacy—the tendency to 
chronically over-estimate our capacity to handle 
all the tasks we’ve said Yes to. Or maybe we recall 
the time we did decline and found ourselves 
questioning and doubting our decision. 

Truthfully, although volunteers are the 
lifeblood of the MSBA and other organizations, 
no one wants a committee of Yeses who should 
have been Noes. The work simply cannot get 
done when volunteers are so overburdened that 
they cannot consistently attend meetings, share in 
drafting documents, and take on other tasks. 

At a recent bar leaders’ conference, a speaker 
emphasized that “No” is a complete sentence. In 
other words, when you say No, you do not have 
to justify your decision. A well-considered No is 
a valid response. Saying No frees up our time, 
resources, and energy, allowing us to say Yes to 
activities that truly bring us joy and fulfillment. 

There is no single right answer to ADAM’s 
dilemma. Mastering the art of saying Yes and No 
as a lawyer requires self-awareness, discernment, 
and the courage to prioritize our own well-being. 
As the bar year continues, when bar-related 
opportunities arise, respond with a confident Yes 
if you are capable and a firm No if you are not. 
We as bar leaders will support your decision to 
say No and ask how we can help you fulfill the 
commitment in saying Yes. s

s  PRESIDENT’S PAGE

PAUL FLOYD is one of the founding 
partners of Wallen-Friedman & 
Floyd, PA, a business and litigation 
boutique law firm located in 
Minneapolis. Paul has been the 
president of the HCBA, HCBF, 
and the Minnesota Chapter of 
the Federal Bar Association. He lives 

with his wife, Donna, in Roseville, along with their two cats.

Our training is Rule 114 Certified, all CLE credits to be applied for.
Call (612) 246-2044, email staff@mediationcentermn.org, 
or visit MediationCenterMN.org for more information.

Upcoming 30-Hour 
Civil Mediation Training

23.25 standard, 4.25 ethics and 3.5 bias CLE credits

V I R T U A L  T R A I N I N G S
September 19-20 & 22-23, 2023 

November 28-29 & December 1-2, 2023
8:00am-5:30pm, Tuesday-Wednesday & Friday-Saturday 

C O N T R A C T  T R A I N I N G S
We also offer tailored training for private groups

ERISA 
DISABILITY CLAIMS

ERISA LITIGATION IS A LABYRINTHINE 
MAZE OF REGULATIONS AND TIMELINES. 

LET OUR EXPERIENCE HELP.

ROB LEIGHTON
952-405-7177

DENISE TATARYN
952-405-7178
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s  MSBA in ACTION    

THANKS TO OUR OUTGOING 
CERTIFICATION BOARD MEMBERS!

The MSBA’s certification boards are composed of several dozen experienced at-
torneys who volunteer their time and expertise. This year, five board members 
stepped down after years of service. We are grateful for the time and expertise 

these individuals have shared to help shape the MSBA Certification designation into 
what it is today. 

Martin Costello has been an attorney for over 40 years. He is an MSBA Board 
Certified Criminal Law Specialist and Labor & Employment Law Specialist. He has 
been a prosecutor in Ramsey, Hennepin, and Dakota Counties and a defender in other 
Minnesota counties. 

Thomas Glennon is in his 43rd year of practice providing legal advice and coun-
seling to individuals and businesses in employment law matters and representation 
in civil litigation and other contested proceedings. He was honored and delighted to 
serve on the MSBA Labor & Employment Law Certified Specialists Board with mem-
bers for whom he has tremendous professional respect and affection. 

Laura Krenz has almost 30 years of legal experience concentrated in commercial 
real estate. She was on the MSBA Real Property Law Specialist board and is a long-
time certified specialist. She focuses her practice in the areas of real estate develop-
ment, financing, and leasing, and has significant experience with multifamily housing, 
mixed-use, office, and industrial properties. 

Thomas Radio provides a range of services for corporations, individuals, nonprofit 
organizations, and public entities on issues related to construction, real estate valua-
tion, and land use. He serves as a mediator/arbitrator and is listed on the Minnesota 
Supreme Court’s Rule 114 roster of qualified neutrals. Tom is an MSBA Certified Civil 
Trial Law Specialist and Certified Real Property Law Specialist and has been recog-
nized as a Minnesota “Leading Attorney” and Super Lawyer by Minnesota Law and 
Politics. 

Gary A. Renneke is recognized by his peers as a leading Minnesota attorney in 
real estate transactions. He has extensive experience in all facets of commercial real 
estate. Gary has advised clients in commercial transactions involving millions of 
square feet and values in the billions of dollars. He has represented property owners, 
developers, investors, retail center operators, contractors, financial institutions, and 
a wide variety of other clients, ranging from publicly traded companies to individuals 
and small businesses. s

Pro bono spotlight
NIA DOHERTY

Nia Doherty, a senior attorney edi-
tor at Thomson Reuters, has cul-

tivated a vibrant volunteer resume with 
The Advocates for Human Rights. As a 
volunteer, Doherty has worked on many 
projects over the last four years. 

In 2021, right after the fall of Af-
ghanistan to the Taliban, the Advocates 
put out a call for volunteers to help with 
intake screenings for refugees. Jump-
ing at the opportunity, Doherty began 
two intake screenings a month for the 
group. Six months later, she reflected on 
the knowledge she had curated and felt 
confident enough to take on a pro bono 
asylum case. 

So why does this work matter to her? 
Doherty’s years of exposure to these 
cases have shaped her understanding 
of what the legal field can do. “I was 
inspired to begin volunteering with the 
Advocates after witnessing the plight of 
refugees from Syria several years ago,” 
she remembers. “It’s hard to imagine, 
but think about suddenly needing to 
leave your war-torn country with your 
family and a few possessions you can 
carry with you. Imagine having to travel 
hundreds of miles to seek help, and then 
having to wait months or years to be 
able to leave. 

“Imagine finally coming to the 
United States, but you do not speak the 
language, cannot get a job, and have 
no notion of what you should do next 
to be able to stay long-term. A new ar-
rival cannot navigate all those changes 
without help.” 

Doherty reminds us that pro bono 
work is a learning opportunity. What 
has she learned? “I learned that leaving 
your comfort zone to help another fam-
ily in need is an amazing experience,” 
she says. “I feel like I was able to make 
a difference in the world, even if it was 
only helping one family.” s

NEEDING HELP WITH LEGAL TECH?
MSBA has undergone a number of changes in technology related to online 
services recently. MNdocs is on a new platform; the online communities, including 
PracticeLaw, received an updated look and functionality; and we added the new 
MSBA Resource Hub.

With the quick-changing pace of the technology around us, it 
can be difficult to keep up. If you need assistance navigating 
any of MSBA’s online services, we’re here to help. Contact Legal 
Technologist Mary Warner at mwarner@mnbars.org to find 
out how to set up a half-hour demo of any of our online services 
or to troubleshoot any issues. s



August 21-24  |  12:00 - 1:00 PM each day

A FREE WEEK OF WEBINARS FOR MSBA MEMBERS!

Get back to basics and explore the latest tech and trends.
Register for single sessions or the whole week. Remote participation only.

Monday, August 21
Fastcase Legal Research: 
A Comprehensive Guide
with Sam Peacoe of Fastcase

Tuesday, August 22
Cybersecurity and Law Firms: 
Minimize the Threat
with Jordan Turk of Smokeball

Wednesday, August 23
Leveraging Change Management 
Principles to Identify and Adopt 
Your Optimal Legal Tech Stack
with Dorothy Radke of SimpleLaw

Thursday, August 24
Cash Out: A Law Firm Financial 
Management Heat Check
with Jared Correia of Red Cave Consulting

1.0 CLE credit will be applied for each webinar.

Register at: www.mnbar.org/cle-events

2023-08 Back to School Week.indd   12023-08 Back to School Week.indd   1 7/27/23   8:42 AM7/27/23   8:42 AM
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UNPROFESSIONAL 
RELATIONSHIPS with clients
BY SUSAN HUMISTON    susan.humiston@courts.state.mn.us

s  PROFESSIONAL RESPONSIBILITY

SUSAN HUMISTON  
is the director 
of the Office of 
Lawyers Professional 
Responsibility and 
Client Security 
Board. Prior to her 
appointment, Susan 
worked in-house at 
a publicly traded 
company, and in 
private practice as a 
litigation attorney.

Recently, the Minnesota Supreme Court 
suspended a family law lawyer for en-
gaging in explicit sexual conversations 
with a client he was representing in a di-

vorce.1 This case is certainly a cautionary tale and 
I wanted to take this opportunity to share some im-
portant ethical reminders. 

The case
Mr. Winter (respondent) was hired by his 

client to represent her in a divorce. Before retain-
ing counsel, the parties had generally agreed to 
custody and parenting time terms for their minor 
children. They had few assets. Due to strained 
finances, in fact, the client and her husband con-
tinued to cohabitate notwithstanding their separa-
tion. From the beginning, the client reported, 
the respondent conducted himself in what she 
described as a flirtatious manner, such as compli-
menting her appearance and eyes. This conduct 
continued through mediation, where respondent 
told his client that she was beautiful, and made 
other suggestive statements. At this point, the 
client had exhausted the initial $5,000 retainer 
(advanced by her husband against the equity in 
the family home) and had paid respondent an 
additional $3,000 at the time of mediation. After 
the matter failed to resolve at mediation, the client 
expressed her anxiety about the lack of progress 
and the ongoing attorney’s fees. 

In a meeting following the mediation to discuss 
next steps, respondent apologized to his client for 
being “really flirty” but said that she was “sexy,” 
so he was unable to help himself. This made the 
client uncomfortable, but she did not believe she 
could terminate the representation. She didn’t 
have the funds to hire new counsel, particularly 
given that the divorce petition had not yet been 
filed. Things escalated from there to a sexually 
explicit email chain that I will not summarize 
here but is set forth in the petition for disciplinary 
action. Close in time to this exchange, respondent 
also invited his client on a couple of occasions to 
come into his office, including on the weekend for 
a haircut (the client was a stylist). Shortly there-
after, the client consulted with another attorney, 
who agreed to take her case without an advance 
fee retainer, and terminated the representation. 
The matter came to the attention of the director 
upon the client complaint and, following a con-
tested probable cause hearing, ultimately resulted 

in a petition alleging that respondent engaged in 
misconduct—namely, engaging in explicit sexual 
conversations with a client, including contempora-
neous efforts to meet in person, causing a conflict 
of interest; failing to recognize that conflict of in-
terest; and attempting to engage in sexual relations 
with his client in violation of Rules 1.1, 1.7(a)
(2) and 8.4(a), Minnesota Rules of Professional 
Conduct. 

Respondent ultimately admitted the miscon-
duct and stipulated to recommending to the Court 
the imposition of a public reprimand. Whether 
a public reprimand was the appropriate briefing, 
however, was a matter of some debate. In fact, the 
Court requested additional briefing on this topic 
from the parties. After briefing, the Court sus-
pended respondent for 30 days, with one justice 
stating separately that she believed more discipline 
was warranted. 

Sex with clients is prohibited
Rule 1.8(j), MRPC, prohibits a lawyer from 

having sexual relations with a client unless a 
consensual sexual relationship predated the 
lawyer-client relationship. The comments to the 
rule articulate several bases for this prohibition, 
namely (1) potential unfair exploitation of the 
lawyer’s fiduciary role; (2) potential interference 
with the exercise of independent professional judg-
ment when a lawyer becomes personally involved; 
and (3) blurred lines potentially impacting client 
confidentiality and privilege.2 Because most states 
teach the model rules in law school professional 
responsibility classes, this prohibition is likely 
not a surprise to any reader. Minnesota is one of 
39 states that expressly prohibit sex with clients 
through adoption of some form of the American 
Bar Association’s model rules, but you might be 
surprised to know that there are several states that 
do not have such a bright-line rule.3 Because of the 
strict prohibition in the rule, even when a relation-
ship is consensual, it is unethical if it started after 
the attorney-client relationship began. 

While I was not surprised to learn that there 
are states that do not have such an express 
prohibition, I confess I’m surprised that there 
is a contingent of states and lawyers that do not 
think affairs with clients should be prohibited or 
who think that if there are no “sexual relations,” 
a defined term in Minnesota’s rules, there is no 
ethics violation. Perhaps I should not be, because 

NOTES
1 In re Petition for Disciplinary 

Action against William A. 

Winter, 991 N.W.2d 278 
(Minn. 2023) (Mem). 

2 Rule 1.8(j), MRPC, 
comment [17]. 

3 Hanna Albarazi, Are Attor-

neys Being Held Accountable 

for Client Sexual Contact, 
Law360 (6/28/2023) (re-
porting that 11 states plus 
the District of Columbia 
have not adopted a form of 
the model rule: Georgia, 
Louisiana, Maryland, 
Massachusetts, Michigan, 
Mississippi, New Jersey, 
Rhode Island, Tennessee, 
Texas, and Virginia).
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Minnesota has a unique provision in its rule—Rule 1.8(j)(4), 
MRPC, which requires the director to consider the client’s 
statement regarding whether the client would be unduly 
burdened by the investigation or charge if someone other than 
the client files the complaint. This provision is not found in 
the model rule, which simply states: A lawyer shall not have 
sexual relations with a client unless a consensual sexual rela-
tionship existed between them when the client-lawyer relation-
ship commenced. 

The prohibition applies with organization clients as well—
specifically, to any individual who oversees the representation 
and gives instructions to the lawyer on behalf of the organi-
zation, pursuant to Rule 1.8(j)(2), MRPC. This provision 
is also narrower than the model rule—which covers, per the 
comment, any individual who supervises, directs, or regularly 
consults with that lawyer concerning the organization’s legal 
matters. 

Conduct short of sex can be problematic
As the Winter matter demonstrates, conduct short of sex 

can also raise ethical issues and lead to discipline. Rule 1.7(a)
(2), MRPC, defines a conflict as a “significant risk that the 
representation of one or more clients will be materially limited 
by… a personal interest of the lawyer.” Rule 8.4(a), MRPC, 
prohibits an attempt to violate the rules. Sexual harassment 
also violates the ethics rules (Rule 8.4(g), MRPC)—as it 
should. I have no idea why someone would believe that it is 
okay to flirt with their client or engage in sexually explicit texts 
or emails with a client. Do not do this. If you are personally 
interested, terminate the fiduciary representation and then 
there is no issue. Part of the #MeToo movement reflected an 
improved society-wide understanding of power dynamics. Due 
to the fiduciary nature of the lawyer-client relationship, as 
the comment to Rule 1.8(j) indicates, such relationships are 
almost always “unequal.” Competency is also at issue when a 
lawyer fails to recognize when a personal interest may burden 
the attorney-client relationship with a conflict. 

The Court’s decision to impose a suspension in Winter 
recognizes the harm that such conduct can cause to the client 
and to the public’s perception of the profession and should 
serve as a strong deterrent to those lawyers who do not have a 
personal bright line on this point. The Court had not previ-
ously had occasion to articulate the appropriate discipline 
where a lawyer engaged in sexually explicit communications 
with a client and attempted to engage in sexual relations, but 
did not have sex with the client. In suspending respondent, the 
Court imposed more discipline than other courts that have 
had occasion to impose discipline in such cases, where the 
more typical discipline is a public reprimand. A strong mes-
sage indeed. 

Conclusion
It goes without saying that any sexual assault or quid 

pro quo involving sex with a client will result in significant 
discipline. Sex with clients is a type of conflict that usually 
results in a suspension, although each case is considered on its 
unique facts. The Court’s recent decision in the Winter matter 
provides a warning to lawyers that certain conduct short of 
sex, such as sexting, creates a conflict that can give rise to 
public discipline.  s

Anytime. Anyplace. 
CLE On Demand.

Take care of your CLE 
requirements starting today!

Choose from Ethics, 
Elimination of Bias, and more 

Update from the Director of the Office 
of Lawyers Professional Responsibility

1.0 Ethics CLE credit

The “Multiple Hats” Conundrum:
Attorney-Client Privilege for In-House 

and Government Attorneys
1.0 Ethics CLE credit

 

Diverse and Inclusive Trial Teams:
 They Simply Work Better Together

1.0 Elimination of Bias CLE credit

  
The Impact of ChatGPT (and other AI) 

on the Practice of Law
1.0 Standard CLE credit

Minnesota State Bar Association offers hundreds of hours 
of On Demand CLE programming, covering more than 

25 practice area and specialty topics. You get the critical 
updates and developments in the law...on your schedule.

 
Start Streaming at: 

www.mnbar.org/on-demand

MEMBERS SAVE ON REGISTRATION
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CISO BEWARE 
Cyber accountability is changing
BY MARK LANTERMAN     mlanterman@compforensics.com

s  LAW + TECHNOLOGY

MARK LANTERMAN 
is CTO of Computer 
Forensic Services. A 
former member of the 
U.S. Secret Service 
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Each July, organizations are encouraged 
to remind employees and management 
about preparing for a particularly perni-
cious type of cyber threat. As part of 

Ransomware Awareness Month, many organiza-
tions take stock of their current defenses and reit-
erate to their teams that acting cautiously on the 
internet is not to be taken lightly. Unfortunately, 
July 2023 started with a large ransomware attack 
in Japan that clearly demonstrated how this type 
of threat can impact business operations. While 
not all the details have been made known as of 
this writing, Japan suffered a ransomware attack 
on its biggest port, delaying shipments. “Russia-
based ransomware group Lockbit 3.0 was respon-
sible for the hack,” according to Bloomberg News, 
which went on to note, “Ransomware attackers 
tend to target vulnerabilities in VPNs and remote 
desktop protocols.”1 

In addition to providing data encryption and 
IP address masking, a virtual private network, or 
VPN, can give a user direct access to a system or 
network. Vulnerabilities in such a scenario may 
involve a VPN connection with improper access 
controls or misconfigurations. Remote desktop 
protocol allows users to grant remote access to 
their device. This ability could allow for success-
ful social engineering attacks (for example, a 
cybercriminal posing as an IT person requesting 
control over a victim’s device and proceeding 
to install malicious software). Insecure devices 
and networks or poor cyber hygiene outside of 
the physical office can also help a cybercriminal 
gain access. To combat these problems, Mihoko 
Matsubara, NTT Corporation’s chief cybersecu-
rity strategist, stated that updating and software 
patching is a critical part of business operations. 
Implementing a robust cybersecurity awareness 
program is equally essential in addressing the 
threat of ransomware, ideally including more than 
an annual training. 

Ransomware and cyber threats more generally 
have always come with any number of interlacing 
risks—damage to how consumers view an organi-
zation that mishandled their personal informa-
tion; financial losses brought about by mitigation 
efforts, lost business, or worse, paying a ransom 
to an attacker; legal ramifications following a 
failure to report. Now, these legal consequences 
are becoming even more personal for those most 
responsible for an organization’s cybersecurity 
and incident response. 

This past May, Uber’s former chief security offi-
cer, Joseph Sullivan, was sentenced to a three-year 
term of probation and a $50,000 fine for his role 
in the 2016 Uber attack response.2 In that episode, 
a hacker was able to trick an employee into shar-
ing their credentials, granting access to sensitive 
data.3 The investigation subsequently revealed that 
Sullivan kept information from the FTC during its 
investigation and that he actively paid the hackers 
for their silence. This coverup gave the hacking 
group more time to continue to attack and extort 
other companies, a fact that Sullivan knew.4 The 
verdict was much anticipated and the case itself 
was remarkable in that it represents a distinct shift 
in how accountability for cybersecurity is viewed. 
Chief information security officers (CISOs) are 
being held personally responsible for how cyber 
incidents are managed, and individuals are being 
called to task for their actions. In handing down 
the sentence, the Wall Street Journal noted, 
“District Judge William Orrick… said that because 
of Mr. Sullivan’s character, the unusual nature 
of the case and that it was the first of its kind, he 
had shown Mr. Sullivan leniency, but he said chief 
information security officers shouldn’t expect that 
in future cases.”5  In addition to the release of the 
new National Cybersecurity Strategy,6 it is clear 
that a more aggressive approach to cybersecurity 
failures is being implemented. 

Similarly, “SolarWinds recently disclosed that 
the Securities and Exchange Commission noti-
fied top executives of pending legal action over 
the company’s landmark data breach—a step that 
some have described as unprecedented.”7 The 
notice stated that SolarWinds may have violated 
the law “with respect to its cybersecurity disclo-
sures and public statements, as well as its internal 
controls and disclosure controls and procedures.”8 
While the outcome of the case remains to be 
seen, increased regulatory pressures are already 
beginning to take shape. Following appropriate 
reporting procedures is essential, and actions 
taken to cover up a cyber event are unethical and 
potentially illegal. Ransomware, zero-day vulner-
abilities, social engineering, and supply chain 
risks are among some of the many issues that 
organizations should consider when evaluating the 
strength of their cybersecurity postures (including 
their education programs). It is also important 
to remember that while some measures, such as 
using a VPN, may give us peace of mind, no single 
security measure is foolproof. s

NOTES
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news/articles/2023-07-05/ran-
somware-attack-cripples-japan-
s-biggest-port-delaying-cargo

2 https://www.justice.gov/usao-
ndca/pr/former-chief-security-
officer-uber-sentenced-three-
years-probation-covering-data

3 https://fortune.
com/2022/10/06/uber-former-
chief-security-officer-joseph-
sullivan-convicted-cover-up-
2016-data-breach-hackers-stole-
millions-customer-records/#

4 https://www.justice.gov/usao-
ndca/pr/former-chief-security-
officer-uber-convicted-federal-
charges-covering-data-breach

5 https://www.wsj.com/articles/
former-uber-security-chief-gets-
probation-in-obstruction-case-
87c7c0b9

6 https://www.whitehouse.gov/
briefing-room/statements-
releases/2023/03/02/
fact-sheet-biden-harris-admin-
istration-announces-national-
cybersecurity-strategy/

7 https://www.washingtonpost.
com/politics/2023/06/29/
sec-notices-spark-alarm-cyber-
executives/

8 https://www.reuters.com/legal/
us-sec-considering-action-
against-solarwinds-over-cyber-
disclosures-2022-11-03/



Retrieve 
Case-Critical
Evidence,
Defensibly.
eDiscovery with no loose ends.
Don’t let important evidence slip 
through an unguarded process. 
Protect your eDiscovery edge with 
Shepherd Data Services.

As your end-to-end eDiscovery 
partner, Shepherd seamlessly 
integrates all aspects of the EDRM 
cycle to deliver a defensible, 
superior quality product, secured 
by the power of RelativityOne®.

Bring relevant facts forward without 
controversy. Choose Shepherd’s 
eDiscovery expertise and tight hold
on the process.

612.659.1234  |  shepherddata.com

®

®



12      BENCH + BAR  OF MINNESOTA • AUGUST 2023   

s  WELLNESS

SARAH SOUCIE 
EYBERG is the 
principal attorney 
of Soucie Eyberg 
Law, LLC, a client-
centered and future-
oriented law firm 
focused on helping 
people suffering 
from disability get 
benefits to which 
they are entitled. 
She is also an active 
member of many 
legal professional 
organizations and 
serves in several 
leadership roles.

NAVIGATING CHRONIC PAIN 
Lawyers’ edition
BY SARAH SOUCIE EYBERG      sse@disabilitylawmn.com

D escribe your average pain on a scale of 
1 to 10, with one being little to no pain, 
and ten being pain that would require a 
trip to the emergency room.” This is a 

question I hear over and over from administrative 
law judges speaking to my clients. In the Social 
Security Disability system, chronic pain is a factor 
in almost every case I bring to hearing. Most of my 
clients have been living with pain—whether it’s dull, 
burning, aching, sharp, or throbbing—day in and 
day out for years. Most of them will tell you there 
is no such thing as an “average” day. And most of 
them will tell you they have zero “pain-free” days.

This kind of unrelenting pain, even when 
“mild”—say, a 2-3 on that infamous pain scale—can 
have disastrous effects to people over time. 

As one writer has put it, “The burden of chronic 
pain is not only personal, but societal.”1 Studies 
show people with chronic pain struggle with daily 
activities like getting dressed, cooking, cleaning, 
driving, and attending work. And it is unfortunately 
very common. By some estimates nearly a third of 
all people worldwide suffer from chronic pain. Ac-
cording to the British medical journal The Lancet, 
“Pain is the most common reason people seek 
health care and the leading cause of disability in 
the world.”2

Chronic pain causes significant psychological 
distress. Clinical studies have found chronic pain 
actually induces depression.3 Research has also 
shown that brain pathways associated with injury 
sensors are the same brain regions that deal with 
mood management.4

What research has also revealed is that chronic 
pain can cause actual physiological changes in our 
brains. According to a CNN summary of one study, 
“People with higher levels of pain were also more 
likely to have reduced gray matter in other brain 
areas that impact cognition, such as the prefrontal 
cortex and frontal lobe — the same areas attacked 
by Alzheimer’s disease. In fact, over 45% of Al-
zheimer’s patients live with chronic pain.”5

Until 2018, chronic pain was not recognized 
as a discrete medical diagnosis.6 Doctors and 
researchers are still finding the best ways to ef-
fectively treat chronic pain. Most are familiar with 
the opioid crisis we are facing as a nation, which 
was partially fueled by the need to help people 
with chronic and intractable pain. Unfortunately, 
the pendulum has swung the other way and many 
chronic pain patients have been forced to seek 

other means of pain control.
Lawyers are not immune to the realities of 

chronic pain. And unfortunately, stress—a common 
denominator across most fields of legal practice—
has been found to increase chronic pain.7 As a 
wellness article at CNN noted, “Stress can also 
modulate how pain is perceived by the body; it can 
cause muscles to tense or spasm, as well as lead to 
a rise in the levels of the hormone cortisol. This 
may cause inflammation and pain over time.”8

Lawyering is a profession that is cerebral in 
nature, with attorneys relying on their cognition to 
effectively write, communicate, balance caseloads, 
direct staff, argue orally, and come up with trial 
strategy. Chronic pain compromises our cognitive 
abilities over time. It affects mood, recall, affect, 
understanding and retaining information, and 
maintaining concentration. 

Attention to well-being can be a saving grace 
in living with chronic pain. Activities like medita-
tion, yoga, and other forms of mindfulness practice 
have been shown to reduce pain.9 “[Mindfulness] 
doesn’t make the pain state any less real [but it] 
demonstrates that changing the way you think 
about your pain condition [can] help you deal with 
that pain condition,” says Dr. Tony Yaksh, profes-
sor of anesthesiology and pharmacology at the 
University of California, San Diego.10

Physical exercise has also been linked to better 
outcomes for chronic pain sufferers. There are a 
few reasons this may be true. One study has linked 
physical exercise to higher pain tolerance.11 That 
study was based on subjective reporting of both 
levels of pain and frequency of exercise, though, so 
the findings aren’t particularly precise. But as the 
authors note, we do know exercise releases endor-
phins, which are “natural pain-relieving chemicals 
in the brain.” Physical activity also improves cardio-
vascular health, controls weight, enhances mental 
health, builds stronger bones, increases lifespan, 
and boosts your immune system.

Chronic pain poses unique challenges for lawyer 
wellbeing, affecting both the attorney’s personal 
and professional lives. It is crucial for attorneys 
to recognize the impact of chronic pain and take 
proactive steps to address it. By fostering a support-
ive environment, implementing strategies for pain 
management, and prioritizing self-care, lawyers can 
better navigate the complexities of their profession 
while managing their chronic pain. A healthier law-
yer is a more empowered and effective advocate. s
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PUBLIC ACCESS, 
PRIVATE LIVES

In Minnesota most divorce records are public documents, 
accessible to anyone with an internet connection. That’s a problem.

BY MICHAEL P. BOULETTE, SEUNGWON R. CHUNG, AND ABBY N. SUNBERG
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Our courts have long favored open access to 
court records,1 ensuring “citizens [can] keep 
a watchful eye on the working of public agen-
cies” and allowing the media to “publish 
information concerning the operation of 
government.”2 

But that public access has never been deemed an “absolute” 
good.3 As Justice Powell once cautioned, court records can also 
contain “painful and sometimes disgusting details” that may le-
gitimately be shielded from public scrutiny.4 And in the decades 
since, courts have been left to balance the risk that court files 
could “become a vehicle for improper use” against often strong 
presumption in favor of access.5

Technological advances are making this balancing act far 
more challenging. Just a decade ago, parties’ privacy could be 
protected with little effort—divorce files sat locked in a file cabi-
net behind a court clerk’s desk, available only to those with the 
time, know-how, and motivation to go in search of them. But 
with the advent of Minnesota Court Records Online (MCRO), 
court files are now accessible in everyone’s living room—at any 
time of day and for any reason. And with this increased access 
comes a need for Minnesota to re-evaluate its approach to per-
sonal privacy in family law cases.

The problem with public divorce decrees 
Minnesota isn’t alone: Most states share Minnesota’s policy 

favoring open access, even in the face of electronic records. 
But other states have also recognized that family law cases of-

ten don’t raise the same government-oversight concerns as other 
types of matters. While criminal and civil court decisions may 
implicate matters of general concern, your neighbors’ divorce 
or child custody fight seldom does. In the words of one recent 
article, “No other person has a legitimate interest in mom’s af-
fair, whether dad has a drinking problem, or if junior has health, 
psychological, or other difficulties, or in the custody schedule of 
that child.”6 These cases are inherently personal to the families 
involved, yet some states, including Minnesota, fail to appreciate 
that distinction, treating all court records alike. 

The Pennsylvania Superior Court in Katz v. Katz7 summed up 
the problem nicely: 

“Trials of divorce issues frequently involve painful recollec-
tions of a failed marriage, details of marital indiscretions, 
emotional accusations and testimony which, if published, 
could serve only to embarrass and humiliate the litigants. 
While the public has a right to know that its courts of 
justice are fairly carrying out their judicial functions, no 
legitimate public purpose can be served by broadcasting 
the intimate details of a soured marital relationship.”

Indeed, divorcing couples face a particular threat to their pri-
vacy through open access to their court records. The informa-
tion readily discernible from these case records is far more ex-
pansive than in a civil or criminal case. By law, divorce pleadings 
must address the most sensitive information about the divorc-
ing couple, spanning all aspects of the parties’ lives: emotional, 
medical, financial, and more. 

In divorce cases involving children, courts are required by law 
to make detailed findings about the parties’ finances, their rela-
tionships with their children, their strengths and weaknesses as 
parents, any mental or physical health concerns of the parents or 
children, any incidents of domestic violence, and more. “Nearly 
everything about a person is relevant—particularly if children are 
involved,” which is especially problematic considering the low 
burden of proof involved in establishing allegations of miscon-
duct (proof by a preponderance of the evidence).8 Sensitive fam-
ily history is forever memorialized in a document accessible to 
anyone with a smartphone. 

The danger of online access cannot be overstated: 

“[W]hen courts permit these case files to become elec-
tronic and connected to the Internet without proper 
safeguards, they will make all this personal information 
available easily and almost instantly for downloading, stor-
age, searching, data compilation, aggregation, and massive 
dissemination for purposes that were never intended by ei-
ther litigants, witnesses, victims, jurors, or others involved 
with or connected to a court proceeding.”9

Gone are the days when an individual had to go down to the 
courthouse to request a case file; now anyone can read about the 
most intimate, and often most difficult, moments in parties’ lives 
by perusing the court’s electronic files.

Access by John or Jane Doe isn’t the only concern. This 
sensitive, often painful information is also available to any child 
old enough to Google. While family courts aim to “shield minor 
children from the adverse effects of divorce and custody litiga-
tion,” that goal means little when a child can view their parents’ 
divorce records with a few clicks.10 

While open-record advocates often insist that these harms 
are constitutionally necessary, the Supreme Court has repeat-
edly disagreed, recognizing the private and personal nature of 
marriage and family relationships. Why wouldn’t these same 
principles extend a similar protection and privacy when the re-
lationship ends? 

As more divorce records are uploaded to MCRO each day, 
Minnesota must reassess the extent of access the public should 
have to a family’s greatest challenges. It’s time for Minnesota to 
join the growing consensus among states by limiting online ac-
cess to family law cases. 
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The spectrum of confidentiality in divorce 
decrees across the nation

Other states provide any number of options 
for the path Minnesota might choose. Across the 
country, states presumptively restrict access to re-
cords in family law cases.11 Missouri, for one, al-
lows public access to electronic case records, ex-
cept for final civil judgment in “domestic relations 
proceedings including, but not limited to, dissolu-
tion proceedings, paternity proceedings, and modi-
fications thereof.”12 Likewise, New York mandates 
that officers of the court in a divorce action “shall 
not permit a copy of any of the pleadings, affida-
vits, findings of fact, conclusions of law, judgment 
of dissolution, written agreement of separation or 
memorandum thereof, or testimony, or any exami-
nation or perusal thereof” by anyone other than a 
party to the case or their counsel, “except by order 
of the court.”13 

Still other states protect party privacy in fam-
ily law cases by limiting who can access divorce 
records, what information can be accessed, and 
how that information can be accessed.14 So Penn-
sylvania and Massachusetts limit access to divorce 
filings to the attorneys of record.15 Similarly, Utah 
only allows the parties and their attorneys to ac-
cess divorce filings.16 Meanwhile, California per-
mits the sealing of pleadings that state the location 
or otherwise provide identifying information about 
the parties’ finances and debts.17 South Carolina 
and Florida take a similar approach, requiring at-
torneys and parties to redact personal information 
before e-filing pleadings.18

And the vast majority of states at least allow 
restrictions on access to certain court documents 
upon the motion/request of a party and/or a hear-
ing.19 These states tend to require some showing 
that: (1)  that the public interest in disclosure is 
outweighed by a legitimate or overriding interest 
in confidentiality, (2) making the pertinent record 
confidential is the least restrictive means of protect-
ing the overriding interest, and (3) the restriction 
is narrowly tailored to the overriding interest. On 
the extreme end, California requires all three find-
ings and even requires the requesting party to show 
“there is no less restrictive means of achieving the 
overriding interest.”20

Even some states that allow full access to di-
vorce records nonetheless restrict that access to re-
cords kept at the courthouse. Thus, in Wisconsin, 
the public can access any nonsealed document by 
going to the county clerk of court’s office, but only 
parties and their lawyers can electronically access 
filed documents.21 

Minnesota’s Schumacher balancing test
Minnesota has long existed on the more pro-ac-

cess end of the national spectrum, recognizing the 
common law right to inspect and copy civil court 
records, but providing some categories of sensi-
tive information (tax returns, paystubs, bank state-
ments) that parties may keep confidential.22

Thus, family law records, like all other court re-
cords, can only be made nonpublic under the test 
in test in Minneapolis Star & Tribune Co. v. Schum-
acher.23 Under Schumacher’s balancing test, courts 
must weigh the interests supporting access (includ-
ing the presumption in favor of access) against the 
interests in denying access.24 Those factors include 
the right to privacy, safety concerns, and potential 
for improper use of the sealed file.25 Under this test, 
the party requesting to keep the record sealed must 
show “strong countervailing reasons why access 
should be restricted.”26

The Judicial Branch has supplemented Schum-
acher’s test with the Rules of Public Access to 
Records of the Judicial Branch.27 Rule 4 of those 
public access rules governs the type of cases and 
documents that are required to be non-accessible 
while setting guidelines for how to restrict access to 
other cases and documents. Those rules of public 
access similarly reflect a strong presumption in fa-
vor of public court documents, limiting access only 
to domestic abuse and harassment records, cer-
tain juvenile cases, and pre-adjudication paternity 
proceedings.28 In doing so, the rules required any 
court considering sealing a civil case to consider 
the factors in Schumacher.29 But the rules of public 
access makes no specific mention of how public ac-
cess should be handled in particular divorce and 
custody proceedings.

The intersection of Rule 4 and family court rose 
to prominence more recently when two prominent 
Minnesotans had their divorces fall within the 
public eye. In 2016, the Star Tribune unsealed the 
2006 divorce of Prince Rogers Nelson from Man-
uela Testolini30 previously made confidential by 
agreement. Applying the Schumacher factors, the 
district court rejected Ms. Testolini’s concerns for 
her privacy as “stale,” given the nine years since the 
divorce.31 And against that concern for privacy, the 
district court balanced the public’s right to access 
the court documents in order to inspect the actions 
of the state, which sits as a third party in divorce 
proceedings.32 Based on those considerations, the 
district court unsealed the Nelsons’ divorce file.

 In 2018, the Star Tribune moved to unseal then-
Congressman Keith Ellison’s 2012 divorce from 
Minneapolis School Board Member Kim Ellison, 
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when Mr. Ellison ran for attorney general. Again, 
the district court unsealed the file, relying on Min-
nesota’s policy that “all court records—including di-
vorce records—are presumptively public, unless nar-
row, clearly-delineated exclusions apply.”33 Once 
unsealed, details of the Ellisons’ divorce made their 
way into media.34

Of course, these cases might seem remarkable—
a celebrity and a candidate for public office—un-
til we remember that all orders, decrees, notices, 
and appellate opinions are publicly available in 
all family cases, including divorces and custody 
proceedings,35 regardless of the fame, wealth, or 
public profile of the spouses. 

While many parties (particularly those with the 
resources to hire counsel) have stipulated to limit 
public access to their case, most such orders are un-
likely to withstand scrutiny absent “inflammatory” 
allegations.36 So in Strosahl v. Strosahl, husband 

asked to seal the divorce after a “contentious trial” 
and accusations of domestic abuse, out of concern 
for the harm it could cause his employment.37 Years 
later, wife changed her mind and sought to unseal 
the divorce records.38 After the district court denied 
her request, the court of appeals reversed and re-
manded for further consideration of the strong pre-
sumption favoring public access.39 On remand, the 
district court concluded that husband had failed to 
present “strong enough evidence of personal harm 
to warrant sealing of the record.”40 So four years af-
ter they agreed to seal the divorce case, the Strosahls’ 
divorce was made public. By contrast, Anderson v. 
Anderson affirmed the sealing of a file in contentious 
post-decree custody litigation, but only after noting 
the “inflammatory” nature of the accusations that 
“implicate[d] substantial privacy interests.”41

No one wants their dirty laundry aired for their 
neighbors to see. While the personal can very well 
be political, sometimes it’s just personal—especially 
to the people involved. 

This is particularly true with respect to the im-
pact of open access on children. Courts and prac-
titioners often remind parents that they should do 
their best to keep their children insulated from the 
impacts of divorce. Statute even bases custody deci-
sions (in part) on a parents’ ability to “[m]inimize 
exposure of the child to parental conflict.”42 Yet min-
utes after the divorce is final, the decree—including 
detailed findings about intimate aspects of a fam-
ily’s life—is posted online, searchable by name, for 
anyone with internet connection or a smartphone. 
We are being naïve if we imagine that children won’t 
access these records, or have them accessed by oth-
ers with more malign motives (including bullying).

Parents’ privacy rights also matter. Very few 
people would want the intimate details of their 
lives posted online for the world to see. A parent’s 
sexuality, sexual history, or gender identity. A par-
ent or child’s mental health history or chemical 

use. Or even the more banal (but 
still private) details of wealth (or 
debts) and incomes. These facts 
about a person’s life are (rightly, 
we think) regarded as private 
enough that it falls to each in-
dividual to decide what they 
feel comfortable disclosing. Yet 
when a marriage or relationship 
ends, we force these disclosures 
on parties as the price of court 
assistance. And then we force 
courts to make detailed findings 

on what they learn, all of which is then available for 
public consumption online. 

And the impact of these harms (like so many 
others) falls hardest on those with the fewest re-
sources. Parties of means have (and use) the ability 
to circumvent public access through a combination 
of non-public agreements,43 alternative decision-
makers,44 and choice of forums. But lower- and 
middle-class Minnesotans often have no such 
choices as they try to navigate an unfamiliar justice 
system without the benefit of lawyers. 

Why? Ideals of public access seem too airy an 
answer—particularly when the solution could be as 
simple as removing online access to family law fil-
ings and returning access to the courthouse coun-
ter. One thing is certain: We should not demand of 
Minnesotans a detailed accounting of their private 
lives with a promise that those details will live for-
ever on the internet. s

THE IMPACT OF THESE HARMS FALLS HARDEST ON THOSE WITH THE FEWEST 
RESOURCES. PARTIES OF MEANS HAVE (AND USE) THE ABILITY TO CIRCUMVENT 
PUBLIC ACCESS THROUGH A COMBINATION OF NON-PUBLIC AGREEMENTS, 
ALTERNATIVE DECISION-MAKERS, AND CHOICE OF FORUMS.
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Agreements not to compete have existed as part of the 
common law for hundreds of years.1 These restraining 
agreements are designed to reduce economic harm to 
an employer when a “key” employee departs and are 

often required at the time of obtaining a job or as a condition of 
receiving a monetary payment in a severance arrangement. As 
the use of noncompete agreements has increased over time, so 
too has the controversy surrounding them.

Imprudent efforts by employers to enforce noncompete agree-
ments against former low-level or modestly compensated em-
ployees with little bargaining power have led to political scrutiny. 
On May 16, 2023, the Minnesota Legislature passed SF3035, a 
measure that bans nearly all post-termination noncompete agree-
ments with employees and independent contractors in the state 
of Minnesota. SF3035, part of a broader labor regulation ini-
tiative entitled the “Omnibus Jobs and Economic Development 
and Labor Funding Bill,” was signed into law by Gov. Tim Walz 
on May 24, 2023. The legislation represents a significant shift in 
Minnesota’s labor and employment law.

Anatomy of a noncompete agreement
Noncompete agreements typically have three central fea-

tures: first, the “noncompetition” provision, also known as a 
“covenant not to compete,” which precludes an employee from 
engaging in specific activities that may, or do, compete with the 
employer’s business; second, the “nonsolicitation” provision, 
which restricts the employee from soliciting other workers or 
customers from the former employer; and third, in most cases, 
a “nondisclosure” provision that limits an employee’s unauthor-
ized use and disclosure of confidential information, which can 
include a broad range of information and data related to an em-
ployer’s business operations.

Courts have historically balanced the interests of the employ-
er and the employee when faced with challenges to the scope and 
enforceability of noncompete agreements—the interests of the 
business owner in protecting information, trade secrets, and cus-
tomers from the activities of the departing worker; the interests 
of the worker in having the freedom to pursue individual inter-
ests and employment opportunities.2 A rule of “reasonableness” 
has developed to address this balance. Courts have, despite the 
language and after consideration of all facts, determined wheth-
er the agreement at issue operates as a “restraint on trade gener-
ally,” which is considered void, or one that is reasonably tailored 
with respect to matters such as scope, duration, and geography, 
which is valid and enforceable.3 Courts have historically had the 
authority to “blue pencil” and modify an existing noncompete 
provision if it is found to impose unreasonable requirements. 

Legislative developments
Minnesota and many other states have grappled with a range 

of workplace challenges. Noncompete restrictions are viewed as 
a focal point of concern due to the changing employment land-
scape. These agreements are now common throughout the labor 
market and have evolved beyond their historic purpose of ad-
dressing the special situations of executives and other high-wage 
earners.4  

Noncompetes have traditionally been the province of state 
regulation, with each state making policy decisions appropriate 
for its population relative to the needs of the state’s workforce, 
predominant industries, and economy. In recent years, states 
have begun to reevaluate their noncompete laws to address the 
power imbalance and inequities resulting from overbroad non-
compete agreements that prevent large numbers of individuals 
from seeking employment in the same sector. Minnesota recently 
joined the ranks of California,5 North Dakota,6 Oklahoma,7 and 
Washington, DC8 in banning practically all noncompete agree-
ments, with a few narrow exceptions. Colorado, Illinois, Maine, 
Maryland, New Hampshire, Oregon, Rhode Island, Virginia, 
and Washington prohibit noncompete agreements unless the 
worker earns above a certain specified monetary threshold.9 In 
the jurisdictions that either ban or significantly curtail noncom-
petes, the rationale is premised on the view that noncompetes 
are harmful to workers at all income levels and across industries 
because they limit mobility and depress wages. Additionally, 
noncompetes can be harmful to businesses that are restricted 
from hiring talented workers. 

At the federal level, the issue of competitive restraints and 
labor rights has also received a lot of recent attention. On July 
9, 2021, President Biden issued an Executive Order on Promot-
ing Competition in the American Economy that encouraged the 
Federal Trade Commission “to curtail the unfair use of non-com-
pete clauses and other clauses or agreements that may unfairly 
limit worker mobility.”10 On January 5, 2023, the FTC proposed 
a rule that “would ban employers from imposing noncompetes 
on their workers, a widespread and often exploitive practice that 
suppresses wages, hampers innovation, and blocks entrepreneurs 
from starting new businesses.”11 Similarly, on May 30, 2023, the 
general counsel for the National Labor Relations Board issued 
a memo to all regional directors, officers-in-charge, and resident 
officers setting forth her view that noncompete provisions in 
employment contracts violate the National Labor Relations Act 
except in limited circumstances.12
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Minnesota’s new statewide ban 
on covenants not to compete

Minnesota is the first state in 100 years to 
implement a complete ban on employee noncom-
pete agreements. Minnesota’s new law is codified 
at Minnesota Statutes §181.988 and is compre-
hensive. The statute’s heading signals its scope: 
“COVENANTS NOT TO COMPETE VOID IN 
EMPLOYMENT AGREEMENTS; SUBSTAN-
TIVE PROTECTIONS OF MINNESOTA LAW 
APPLY.” 

The new statute makes “void and unenforce-
able” “any covenant not to compete” between em-
ployers and employees as well as employees and 
certain independent contractors that, in either 
case, restricts future employment with another em-
ployer.13 The law bans noncompetes irrespective of 
a person’s income or position, so even high-ranking 
executives cannot be restrained from seeking com-
petitive employment with this type of agreement. 

It is significant to note that the law banning non-
compete agreements provides that only the imper-
missible covenant would be rendered void, not the 
entire contract that may contain the noncompete.

The law defines a “covenant not to compete” as 
“an agreement between an employee and employer 
that restricts the employee, after termination of em-
ployment, from performing: (1) work for another 
employer for a specified period of time; (2) work 
in a specified geographical area; or (3) work for an-
other employer in a capacity that is similar to the 
employee’s work for the employer that is party to 
the agreement.”14 

Moreover, “employee” is broadly defined in the 
statute to include “independent contractors.”15 
While not yet tested in courts, this appears to en-
compass business-to-business noncompete agree-
ments between companies contracting with each 
other—vendors, suppliers, distributors, and sales 
rep companies. 

Exceptions to ban
The law contains several important exceptions. 

All of the exceptions to the new ban on noncom-
petes strive to maintain protection for what the 
legislators deemed to be narrow categories of legiti-
mate employer interests.

First, it does not prevent employers from prohib-
iting employees from competitive work while em-
ployed. Second, the statute makes express exception 
for a “nondisclosure agreement”16 or other agree-
ments designed to protect an employer’s trade se-
crets or confidential information, and a “nonsolici-
tation agreement.”17 These broad carve-outs to the 
ban are particularly important in a digital age that 
affords workers ready access to and transmission 
of proprietary information. Third, covenants not 
to compete are legal when the agreement or provi-
sion is part of an agreed-upon arrangement for the 
sale of a business or its dissolution, provided it is 
reasonable in geographic and temporal scope.18 A 
purchaser of a business should be entitled as part 
of an arm’s-length bargaining process to restrict the 
former owners from competing and undermining 
expectations, particular when adequate consider-
ation is being paid for the enterprise.

Prohibition on attempts to circumvent law
The Legislature recognized that employers 

might attempt to escape the reach of the Minne-
sota ban by making agreements subject to the ju-
risdiction of another state. The new law expressly 
prohibits agreements that purport to apply the law 
and venue of a state other than Minnesota.  And 
an employee has the right, upon election, to void 
choice of law and forum selection provisions of a 
contract required as a condition of employment.19

Existing agreements remain enforceable
The ban on noncompete agreements applies to 

agreements entered into on or after July 1, 2023. It 
will not apply retroactively to agreements entered 
into before that date. Minnesota courts should 
therefore continue to evaluate noncompete agree-
ments entered into prior to the effective date based 
on the established body of law in the state providing 
for the enforcement of noncompete agreements that 
are reasonable in scope.  However, future litigation 
with respect to pre-existing agreements may well be 
influenced by the prohibitions of the new law. 

Costs of enforcement
Not only will covenants not to compete be unen-

forceable in Minnesota—the new statute expressly 
both provides for injunctive relief and permits a 
court to award attorneys’ fees against an employer 
when the employee is required to enforce his or her 
rights under the statute.20

MINNESOTA’S NEW LAW BANS 
NONCOMPETES IRRESPECTIVE OF A 

PERSON’S INCOME OR POSITION, SO EVEN 
HIGH-RANKING EXECUTIVES CANNOT BE 

RESTRAINED FROM SEEKING COMPETITIVE 
EMPLOYMENT WITH THIS TYPE OF AGREEMENT.
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Implications of the new law
Minnesota employers who have traditionally 

used noncompete provisions as part of a strategy to 
protect legitimate business interests cannot ignore 
the breadth of the new law. Effective July 1, 2023, 
new employment-related contracts and indepen-
dent contractor agreements must be structured to 
eliminate noncompete provisions. Business owners 
should also consider revisiting, and perhaps updat-
ing, existing agreements and internal policies in 
light of the new law.

Going forward, employers will need to use tai-
lored confidentiality and nonsolicitation agree-
ments to protect their interests. Although the new 
noncompete ban does not prohibit nondisclosure 
or nonsolitication agreements, the ban would ex-
tend to provisions in agreements that operate as de 
facto noncompete clauses, written so broadly as to 
have the functional effect of prohibiting workers 
from seeking or obtaining new employment.

Courts will certainly look beyond labels and 
narrowly construe restrictive covenants and 
forfeiture provisions. Employers should avoid 
over-broad language and narrowly tailor restrictive 
covenants in employment-related agreements 
to protect legitimate and identifiable business 
interests. The ban on noncompetes was enacted 
to rebalance the employment power dynamic, 
so employers should refrain from a one-size-fits-
all mentality: It’s important to consider carefully 
which employees have responsibilities or access to 
confidential information that justify the restrictions 
imposed in any agreement. s
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Minnesota Statutes Section 181.988, which went 
into effect on July 1, 2023, bans noncompete 
agreements entered into after that date. In 
doing so, however, the Legislature has also 
affirmed that nonsolicitation agreements are 

enforceable and consistent with Minnesota public policy. Minn. 
Stat. SS 181.988, Subdivision 1, states in part: “A covenant not 
to compete does not include a nonsolicitation agreement, or 
agreement restricting the ability to use client or contact lists, or 
solicit customers of the employer.”

Contracts prohibiting solicitation of customers by departing 
employees have been utilized for many decades in Minnesota, 
often in conjunction with a noncompete provision. Now that 
noncompetes are banned in Minnesota, nonsolicit clauses will 
ascend in importance to become the primary means of protect-
ing customer goodwill. 

In a sense, this is not a tectonic shift. Historically, pure non-
competes were only enforceable to the extent they were necessary 
to protect a legitimate business interest. Courts in Minnesota had 
largely limited the scope of “legitimate business interest” to (a) 
customer goodwill and (b) confidential and proprietary informa-
tion.1 A nonsolicit paired with a nondisclosure should, therefore, 
offer almost as much protection as a blanket noncompete. 

The noncompete previously held allure, however, because the 
former employer could attempt to enjoin the former employee 
from working at all. If successful, the former employer would 
avoid the challenging task of proving actual damages in the form 
of lost profits. Because courts in Minnesota have become less 
inclined to grant injunctions over the past decade or so, prac-
titioners have become less likely to seek injunctive relief. That 
means we have already started the transition away from injunc-
tion battles and toward showing actual harm from diversion of 
customers or other business. (To be clear, injunctive relief to 
enforce a nonsolicit is a viable option, but it does not keep the 
employee from working for a competitor.) 

Minnesota court decisions regarding  
nonsolicitation provisions 	

Under Minnesota law, a nonsolicitation-of-customers agree-
ment is enforceable if it is supported by consideration, it protects 
a legitimate employer interest, and it is reasonable in scope.2 In 
Dynamic Air, the Minnesota Court of Appeals held that a territori-
al limitation is irrelevant with regard to a nonsolicitation covenant 
because the restriction to former clients is sufficiently narrow. 

Minnesota courts had sometimes expressed a preference for 
nonsolicits over noncompetes because they are less burdensome 
and more precise. In Thermorama, Inc. v. Buckwold,3 the Min-
nesota Supreme Court noted that if the former employee had 
not breached the terms of his agreement, he would “suffer little 
detriment by the issuance of the injunction,” but on the other 
hand, if the employee breached, then “the former employer may 
well lose a number of customers for whom it has not had a fair 
opportunity to compete, and may forfeit as well future benefits 
which are difficult to evaluate.”4 

In Softchoice, Inc. v. Schmidt,5 the Minnesota Court of Ap-
peals held that a promotion was sufficient consideration to 
support a nonsolicitation agreement, suggesting that the strict 
consideration requirements for nonsolicits are the same as for 
noncompetes. 

Minnesota courts have applied the “blue pencil doctrine” to 
limit nonsolicits to certain customers.6 

What is “solicitation”? 
Whether “solicitation” must involve an active outreach to the 

customer is frequently debated. The employee sometimes claims 
that they did not solicit the customer; rather, the customer ap-
proached them and they merely provided services. This begs the 
question of what the term “solicit” actually means. Minnesota 
appellate courts have not squarely addressed this question, al-
though they have danced around it for over a hundred years.7 

In Al’s Cabinets, Inc. v. Thurk,8 Al’s Cabinets sued former em-
ployee Jack Thurk and his new employer, alleging that Thurk 
had violated a nonsolicitation agreement. While working for his 
new employer, Thurk accepted two orders from clients at his for-
mer employment. Both clients called and initiated the contact, 
one of which, Thurk claimed, “occurred without his knowledge 
or participation.”9 

The district court found that while there was no direct show-
ing that Thurk had solicited his former customer, his prepara-
tion of a bid containing pricing and delivery guarantees were 
“designed to induce the customer to enter into a contract….”10 
The appeals court affirmed the lower court’s decision, stating:

“[T]he nonsolicitation provision does not just prohibit 
endeavors to ‘divert or entice away’ business from respon-
dents; it also expressly prohibits Thurk from ‘attempt[ing] 
to sell or market any products to’ respondents’ custom-
ers. Product pricing is an important aspect of inducing a 
customer to enter into a contract. Therefore, regardless of 
who initiates the contact, it would be unreasonable to con-
strue the preparation of a bid for a potential customer in 
connection with a specific project as anything other than 
an ‘attempt to sell’ a product.”11 

The court concluded that the district court did not err in holding 
that Thurk violated the non-solicitation agreement. 

In 2013, however, a federal court in Minnesota distinguished 
the holding in Al’s Cabinets. In Honeywell Int’l v. Stacey,12 Hon-
eywell sued a former employee whom it alleged had breached 
a noncompete agreement. New Jersey law governed the agree-
ment. The nonsolicitation agreement prohibited Stacey from di-
rectly or indirectly soliciting, or attempting or assisting to solicit, 
Honeywell’s customers.13 Stacey’s defense was that “so long as 
the customer first contacts [him], and [he] does not first contact 
the customer, [he] has not ‘solicited’ the customer in violation 
of his agreement with Honeywell.”14 Honeywell argued Stacey 
anticipatorily violated the agreement by expressing his belief 
that working with his new employer’s preexisting customers was 
permitted, even if they were also Honeywell’s customers. 

The court found that New Jersey precedent supported Sta-
cey’s position that former employees who do not initiate contact 
with former clients, and merely accept the business, do not vio-
late their nonsolicitation agreements. The court distinguished 
the cases advanced by Honeywell because they “involve[d] 
broader contractual language.”15 The court also categorized Al’s 
Cabinets as a nonsolicitation agreement that used broad contrac-
tual language because it prohibited the former employee from 
“‘attempt[ing] to sell or market any products’ to former clients.” 
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The case that most clearly supported Honeywell’s argument, the 
court noted, did not hold “that accepting business from a for-
mer client constitutes solicitation; instead, it holds that, under 
the facts of that case, the defendant’s activities constituted more 
than merely ‘accepting business.’”16 

In another case, the Minnesota Court of Appeals upheld a 
restrictive covenant against soliciting customers. In Webb Pub-
lishing v. Fosshage,17 after terminating an employee from his po-
sition as an account executive, the employer brought an action 
for damages and injunction to enforce the restrictive covenant 
agreement, which provided that the employee would not solicit 
customers of his division for a period of 18 months.18 The court 
noted that the employee’s success in soliciting business from his 
customers demonstrated the “personal hold” he had on them, 
that loss of these customers would cost the employer 45 percent 
of its custom publishing revenue, and the damage to its busi-
ness reputation in that area would be substantial and not easily 
measured. 

Does the new Section 181.988 allow or bar agreements 
“not to do business” with a customer?

When a nonsolicitation agreement does not explicitly forbid 
acceptance of unsolicited business, many courts around the 
country have interpreted such agreements in favor of the former 
employee. Conversely, many courts have enforced less ambigu-
ous nonsolicitation agreements that prohibit former employees 
from accepting business from former clients. Al’s Cabinets, Hon-
eywell, and other decisions highlight the importance of includ-
ing broad language in Minnesota nonsolicits, at least before the 
new Section 181.988 was enacted. This is because covenants not 
to “do business with” clients circumvent the whole bothersome 
question of whether “solicitation” occurred. 

But a significant uncertainty arises as to whether the new 
statute allows such language. On the one hand, a restriction on 
“doing business” with a client might be seen as a species of non-
solicit restriction, but simply less ambiguous as to the meaning 
of “solicit.” On the other hand, a restriction on “doing business” 
with clients might be seen by a court as a form of a noncompete 
because it restricts the employee from performing “work for an-
other employer in a capacity that is similar to the employee’s 
work for the employer that is party to the agreement” under 
181.988, Subd, 1 (3). This may be one of the first questions the 
courts will be asked to answer when interpreting the new law. 

Pre-existing customers
New York law has developed a doctrine that disallows em-

ployers from restricting former employees from soliciting busi-
ness from customers or client relationships that they had prior 
to employment.19 Minnesota has not expressly adopted this con-
cept. In one Minnesota federal court decision, the court affir-
matively enforced a restrictive covenant that applied to a group 
of employees’ pre-existing customers. In Merrill Corp. v. R.R. 
Donnelley & Sons Co.,20 the court observed that the restrictive 
covenants prohibited the individual defendants from soliciting 
“existing or potential Merrill client[s]” and made no exception 
for pre-existing clients brought to the company by the individual 
defendants. The court held that once the individual defendants 
began working for the company and once their pre-existing cli-
ents became clients of the company, that those clients became 
“existing” clients and were protected by the restrictive covenants. 

The Minnesota Court of Appeals reached the opposite con-
clusion, however, in Sysdyne Corp v. Rousslang.21 In Sysdyne, an 
employer sued its former employee for breaching nonsolicitation 
provisions of a restrictive covenant agreement and sued the new 
employer for tortious interference with contractual relations and 
prospective business relationships. The nonsolicitation provision 
provided that the employee may not “in any manner contact, so-
licit or cause to be solicited, customers or former or prospective 
customers” of the former employer, located in the seven-county 
metro area. The Minnesota district court “blue-penciled” the 
employment agreement to exclude the employee’s pre-existing 
customers from the restrictive covenant agreement.22 The dis-
trict court concluded that in regard to pre-existing customers, 
the former employer was “not seeking to prevent [the employee] 
from appropriating [the employer’s] relationships as his own; 
rather, [the employer] was seeking to appropriate the employee’s 
relationships as its own.”23 The district court further explained 
that “guarding against appropriation is a legitimate business in-
terest, appropriation is not.” The Minnesota Court of Appeals 
upheld the district court’s application of the blue pencil doctrine 
and found that the district court did not abuse its discretion by 
modifying the nonsolicitation provision to exclude the employ-
ee’s pre-existing customers. 

As nonsolicits rise to the fore in the face of Minnesota’s new 
ban on noncompetes, legal advisors should pay careful attention 
to drafting language that is as broad as possible without running 
afoul of a noncompete ban. Litigators should keep in mind that 
a common law claim of breaching the duty of loyalty can be as-
serted against an employee who solicits customers for himself or 
a competitor prior to the last day of employment.

Nonsolicitation of employees
Provisions barring solicitation of other employees have be-

come extremely common in Minnesota but there are few court 
decisions interpreting their use. These restrictions have not at-
tracted as much public or legislative attention as noncompetes 
have. Inasmuch as they are intended to prevent employee mobil-
ity, it is possible we will see increased scrutiny of these provi-
sions in the future. 

Minn. Stat. §181.988 refers to both a “nonsolicitation agree-
ment” and an “agreement restricting the ability to use client or 
contact lists, or solicit customers of the employer.” If a nonsolici-
tation agreement is different from an agreement “restricting the 
ability… to solicit customers of the employer,” then by canons of 
statutory construction, each must mean something distinct. One 
possibility is that the statute also tacitly refers to nonsolicitation 
of employee provisions. 

No Minnesota appellate court has squarely addressed the 
enforceability of nonsolicitation-of-employees covenants in a re-
ported decision. It is generally assumed, however, that post-em-
ployment restrictions on recruiting employees are lawful in Min-
nesota and should be analyzed under the same legal framework 
as any other restrictive covenant. In order to make it enforceable, 
therefore, the employer would have to demonstrate that it has a 
legitimate protectable interest, that the restriction is reasonably 
necessary to protect that interest, and the employee received ad-
equate consideration, among other factors.24 The same question 
arises as to whether “solicitation” of employees must be “direct,” 
as is the case with customers.
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In Schwan’s Consumer Brands North America, 
Inc. v. Home Run Inn, Inc.,25 a judge in the U.S. Dis-
trict Court for the District of Minnesota found that 
a non-solicitation of employee provision did not 
appear to be supported by adequate consideration 
under Minnesota law, essentially applying the same 
analysis used for noncompete agreements. In Frank 
B. Hall & Co. v. Alexander & Alexander, Inc.,26 the 
Eighth Circuit Court of Appeals appeared to as-
sume that an “anti-raiding” agreement was enforce-
able under Minnesota law and observed that the 
nonsolicitation clause “did not prohibit the parties 
from merely hiring an employee of the other with-
out solicitation.” 

The Minnesota Court of Appeals denied injunc-
tive relief to enforce an employee nonsolicit in Re-
liaStar Life Insurance Co. v. KMG America Corp.27 In 
ReliaStar, two executives resigned from ReliaStar. 
After their resignation, they solicited and made of-
fers to eight other ReliaStar employees to join KMG, 
successfully hiring seven. The original two execu-
tives were subject to a prohibition on soliciting “em-
ployees, agents, and customers” for a period of 12 
months. The trial court denied Reliastar’s motion for 
an injunction and the court of appeals affirmed.28

In another employee solicitation dispute, this 
time involving the freight-brokerage industry, a 
court in Hennepin County issued an injunction 
prohibiting “all” employees who used to work at 
one company (XPO) and who were still subject to 
a two-year nonsolicitation provision with their for-
mer company (C.H. Robinson) “from soliciting or 
initiating contact regarding employment with any 
C.H. Robinson employee for the period of their 
non-solicitation agreement.”29 To be clear, the court 
did not prevent anyone who had already been solic-
ited from continuing their employment. The court 
in C.H. Robinson emphasized the protected inter-
est at stake, noting, “Plaintiff’s… [a]greements are 
properly read as preventing former employees from 
leveraging their relationships with current employ-
ees, whom they were exposed to as a result of their 
employment with Plaintiff, in an effort to misappro-
priate the goodwill that Plaintiff’s employees have 
developed with Plaintiff’s customers.”30 

If a plaintiff does not seek injunctive relief, or if 
it is not available, Minnesota courts have provided 
little guidance as to the measure of damages in the 
case of a breach of a nonsolicitation agreement. 
Lost damages might include cost of recruiting and 
training a replacement, and possibly more.31 

Conclusion
Minnesota’s ban on noncompetes will not end 

the motivation for former employers to assert law-
suits against former employees if the former em-
ployer thinks that their customer base or business 
is in jeopardy. Nonsolicitation agreements will be 
the primary basis for these types of disputes going 
forward. s

V. John Ella is an attorney 
at Fafinksi Mark & 
Johnson, P.A. and often 
litigates nonsolicitation 
provisions.
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As the Minnesota Environmental Poli-
cy Act (MEPA) turns 50 this year, it’s 
an opportune time to reexamine its 
place in a world increasingly invest-
ed in environmental justice. MEPA, 

Minnesota’s environmental review statute, is an 
information-gathering tool used to determine the 
environmental impacts of development projects. 
Highly publicized environmental justice battles, 
such as the Dakota Access Pipeline protest, have 
galvanized the public and contributed to new inter-
est in environmental justice-focused legislation. 

MEPA is much older than this recent legisla-
tion, but can it still be just as effective? The fact 
is that MEPA already provides some of the tools 
necessary for Minnesota to actively tackle environ-
mental justice issues. The statute only needs to be 
refocused, not rewritten. MEPA is broad enough 
to incorporate many of the concerns presented by 
environmental justice advocates and it is time for 
those working with the law (state agencies, local 
governments, project proposers, and advocates) to 
address in their environmental review the social 
and economic impacts and disparities that MEPA 
has long required.

The purpose of this article is first to look at what 
environmental justice is and how it has been ap-
plied in Minnesota’s environmental review process. 
It will further analyze how other environmental 
review statutes incorporate environmental justice 
and then discuss where MEPA implementation 
falls short and how to fill in the gaps. 

What is environmental justice?
Environmental justice is a broad term that 

means different things to different people. To focus 
the discussion, we will use the Minnesota Pollution 
Control Agency’s (MPCA) definition of environ-
mental justice. The MPCA defines environmental 
justice as “the fair treatment and meaningful in-
volvement of all people regardless of race, color, 
national origin, or income. In general, EJ is intend-
ed to ensure that all people benefit from equal lev-
els of environmental protection and have the same 
opportunities to participate in decisions that may 
affect their environment or health.”1 

Inadequate access to clean water and healthy 
food, and the unequal burden of air pollution, are 
examples that help to illustrate environmental jus-
tice issues. Environmental justice is at the root of 
widely reported crises such as the Dakota Access 
Pipeline and the Flint, Michigan drinking water 
disaster. The Dakota Access Pipeline saw an oil 
pipeline plan being constructed directly through 
the Standing Rock Indian Reservation’s water sup-
ply—after being moved from its original site due to 
proximity to municipal water sources and residen-
tial areas. The Flint crisis saw the water supply of a 
historically Black city contaminated with lead in a 
cost-saving measure.2

What is Minnesota doing?
Enacted in 1973, the Minnesota Environmental 

Policy Act (MEPA) was intended to “encourage 
productive and enjoyable harmony between human 
beings and their environment; to promote efforts 
that will prevent or eliminate damage to the envi-
ronment and biosphere and stimulate the health 
and welfare of human beings; and to enrich the un-
derstanding of the ecological systems and natural 
resources important to the state and to the nation.”3

MEPA requires state agencies to consider the 
impact of government actions on the environ-
ment, by using “all practicable means and mea-
sures, including financial and technical assistance, 
in a manner calculated to foster and promote the 
general welfare, to create and maintain conditions 
under which human beings and nature can exist 
in productive harmony, and fulfill the social, eco-
nomic, and other requirements of present and fu-
ture generations of the state’s people.”4 The phrase 
“all practicable means and measures” has resulted 
in rules mandating the completion of an environ-
mental assessment worksheets (EAW) and in some 
cases, an environmental impact statement (EIS). 
An EAW is a brief fact-gathering document that is 
used to determine whether a full environmental re-
view, in the form of an EIS, is needed.5

The purpose of an EIS is to provide detailed 
information about a project that has potential for 
significant environmental effects and to explore al-
ternatives as well as ways to mitigate the likely envi-
ronmental impacts of the project. An EIS must ana-
lyze environmental, “economic, employment, and 
sociological effects that cannot be avoided should 
the action be implemented.”6

The analysis is multi-pronged, requiring a discus-
sion of potential effects, “be they direct, indirect, 
or cumulative.”7 Cumulative impacts are defined as 
“the impact on the environment that results from 
incremental effects of the project in addition to 
other past, present, and reasonably foreseeable fu-
ture projects regardless of what person undertakes 
the other projects. Cumulative impacts can result 
from individually minor but collectively significant 
projects taking place over a period of time.”8

Neither MEPA nor its implementing rules uses 
the phrase “environmental justice analysis” in 
describing what is required as part of the review 
process. In part, this is because MEPA was enacted 
in the early 1970s and the environmental justice 
movement did not start until the late ‘80s. But the 
same environmental justice ideals are still present 
in MEPA. For example, MEPA instructs agencies 
and project proposers to study the “economic, 
employment, and sociological effects”9 of their 
decisions before they make them. Unfortunately, 
environmental review has historically glossed 
over “socio-economic” impacts in favor of more 
traditional “environmental “analyses.” One reason 
the environmental review process has failed to 
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adequately analyze environmental justice issues on a consistent 
basis is because of the Environmental Quality Board’s (EQB) 
guidance for EAWs. EQB’s guidance directs the preparers of 
EAWs to limit their analysis to specific issues and fails to mention 
environmental justice as required. EAWs neglect environmental 
justice, but there are EISs that we can look to that do assess 
environmental justice issues. 

Enbridge Line 3 pipeline replacement project
Minnesota’s environmental review for the Enbridge Line 

3 pipeline replacement project is an example of a thorough 
environmental justice analysis completed under MEPA. The 
purpose of the project was to replace old pipelines with new, 
larger pipelines that would carry heavier oil and larger quantities 
of it. The project saw the construction of 330 miles of new 
36-inch-diameter pipeline to replace 282 miles of the existing 34-
inch pipeline in Minnesota.10

The Minnesota Department of Commerce drafted the EIS 
for the project. The EIS was extensive and included a separate 
environmental justice analysis. The Department of Commerce’s 
analysis focused on who was affected and what those impacts 
looked like. Here, tribal communities were disproportionately 
and adversely impacted. Worth noting is the discussion around 
the disproportionate harm and the history of tribal relations. For 
example, the Department of Commerce states that these com-
munities have “historically been burdened by pipelines and other 
projects resulting in adverse impact;” and that they “typically 
lack resources, opportunity, mobility, and the power to influence 
decisions that affect the environment and their health.” Addition-
ally, the EIS touched on the way these resources mean something 
unique to this community as compared to the general popula-
tion. (For example, the EIS highlights how water is not only a 
health issue for this community, but a spiritual and religious issue 
as well.) 

Despite the project’s impacts as detailed in the EIS and the 
thorough analysis of the project’s potential environmental justice 
impacts, the Enbridge Line 3 replacement project was still ap-

proved and built. It is understandable for environmental justice 
advocates to be disappointed in this outcome and to question the 
role of MEPA in the environmental justice review process when 
problematic projects still get approved. Environmental review, in 
itself, isn’t meant to block projects but to provide a means of 
gathering thorough information to let decisionmakers know the 
real consequences of their decision before they make it.11 

Environmental review primarily serves as an information-
gathering tool. But it still serves two important purposes. First, 
gathering all this information into one place is valuable. This is 
part of the process, and if we are to have better outcomes, then 
we need adequate review.  Second, it allows for public participa-
tion. Public participation is part of the bedrock of the environ-
mental justice movement. No one understands a community bet-
ter than the people who live in it. We should strive for thorough 
environmental justice review despite its not always resulting in 
the preferred outcome. 

The Enbridge Line 3 replacement project’s level of environ-
mental justice analysis is the expectation but not the norm. Rare-
ly does an EIS include an explicit environmental justice analysis, 
but this project serves as a reminder that a relatively thorough 
analysis is possible under our current environmental review stat-
utes and rules.

NEPA and other states
It’s clear that Minnesota has tools at its disposal to advocate 

for environmental justice issues, but there are still more les-
sons to be learned from both the federal government and other 
states. The National Environmental Policy Act (NEPA),12 which 
governs federal environmental review, was used as a model for 
MEPA. NEPA requires that federal agencies assess the environ-
mental impacts of a proposed action prior to making a decision. 
As in the case of MEPA, NEPA review is a two-step process: 
First an environmental assessment is prepared, then a more de-
tailed environmental impact statement is completed when neces-
sary. NEPA requires an analysis of three types of impacts: direct, 
indirect, and cumulative. 

While NEPA, like MEPA, does not explicitly mention environ-
mental justice, the U.S. Environmental Protection Agency (EPA) 
does provide guidance on how to incorporate environmental 
justice analysis into the review process. For example, Promising 
Practices for EJ Methodologies in NEPA Reviews13 outlines guiding 
principles on two important topics—how to define an affected 
environment and how to provide for effective impact analysis. 

The guidance encourages agencies to embrace a broader defi-
nition of environment to effectively account for environmental 
justice issues. Conditions to be considered include “ecological, 
aesthetic, historic, cultural, economic, social, [and] health.” Af-
ter considering these conditions, agencies can consider how “the 
extent of the affected environment may be larger (or smaller) and 
differently shaped than the boundaries would have been drawn 
without the existence of [these] conditions.”

In cumulative impact analysis, the guidance describes cumula-
tive impacts as the “incremental impact of the action when added 
to other past, present, and reasonably foreseeable future actions.” 
When assessing cumulative impacts, the guidance directs agen-
cies to be mindful that minority and low-income populations may 
be differently affected by these impacts compared to the general 
population and that “in some circumstances, [agencies should] 
consider (among other existing conditions) chemical and non-
chemical stressors that could potentially amplify impacts from 
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the proposed action to the health of minority populations 
and low-income populations.” Examples of non-chemical 
stressors include “health status” (for example, pre-existing 
health conditions) and past exposure histories as well as so-
cial factors such as community property values, sources of 
income, level of income, and standard of living. While this is 
only guidance—and therefore not binding—it does provide an 
example of how current statutes can be interpreted to better 
encompass environmental justice ideas. 

The Minnesota Legislature modeled MEPA after NEPA 
and because of this, Minnesota courts are guided by NEPA 
case law.14 NEPA requires a “hard look” analysis of environ-
mental justice implications of a proposed project.15 NEPA 
requires that potential environmental justice populations 
be identified and impacts be properly analyzed.16 Addition-
ally, to satisfy environmental justice responsibilities under 
NEPA, an analysis that states a population would not be dis-
proportionately impacted must be reasonably supported.17 
“Reasonably supported” means looking at a wide range of 
factors. In Standing Rock Sioux Tribe v. U.S. Army Corps of 
Engineers, a federal district court found in 2017 that an EIS’s 
environmental justice analysis was inadequate because while 
it managed to identify an environmental justice community, 
it failed to adequately analyze multiple issues raised, offer-
ing only “bare-bones” conclusory statements that no further 
discussion was needed.18 Specifically, the court found the en-
vironmental justice analysis lacking because it only looked at 
construction impacts and failed to look at spill impacts. And 
both cultural and economic factors are different for the tribal 
community, thereby amplifying the prospective negative im-
pacts of an oil spill.

Many other states have their own MEPA-like statutes, 
some of which have been interpreted to require environmen-
tal justice analysis. For example, California’s mini-NEPA, 
known as CEQA, requires an analysis of both social and 
economic factors, but these factors alone are not sufficient 
to trigger CEQA review.19 Social and economic factors are 
only analyzed in connection with direct environmental im-
pacts. The extent of environmental impacts is quite broad, 
however. For example, the construction of a new shopping 
center, which pulled customers away from small businesses 
downtown, resulting in urban decay, was seen as an environ-
mental impact that required CEQA analysis.20 In New York, 
a significant impact on the characteristics of a community or 
neighborhood is enough to trigger environmental review.21 
Impacts to the characteristics of a community can include 
displacement and gentrification. These environmental re-
view statutes can be used as a guide on how we can better 
interpret MEPA. 

Recommendations
MEPA already allows for environmental justice analysis; it 

is just a matter of ensuring that those who are responsible for 
implementing the statute—governments and project propos-
ers—complete the required analysis in a manner that is thor-
ough and effective. There are three ways this can be achieved: 
implementing the environmental justice analysis from the be-
ginning of the environmental review process, aligning MEPA 
implementation with NEPA and other states, and ensuring 
that agencies are held to the “hard look” standard required 
under current case law.
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proposed action are adequately identified and evaluated.” 
In evaluating the significance of a proposed action’s impact, 
an agency is to consider, inter alia, the effect on “public 
health or safety”; “[u]nique characteristics of the geographic 
area such as proximity to historic or cultural resources”; 
the extent to which the environmental effects “are likely 
to be highly controversial” or “are highly uncertain or 
involve unique or unknown risks”; “[w]hether the action is 
related to other actions with individually insignificant but 
cumulatively significant impacts”; and the degree to which 
the action “may cause loss or destruction of significant... 
cultural[ ] or historical resources.” Standing Rock Sioux 

Tribe v. U.S. Army Corps of Engineers, 255 F. Supp. 3d 101, 
123 (D.D.C. 2017).

16 Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, 
255 F. Supp. 3d 101, 140 (D.D.C. 2017).

17 Id.
18 Id. 
19 Cal. Code Regs. tit. 14 §15064(e).
20 Bakersfield Citizens for Loc. Control v. City of Bakersfield, 124 

Cal. App. 4th 1184, 1193, 22 Cal. Rptr. 3d 203, 220 (2004)
21 6 NYCCR §617.7
22 Environmental Quality Board, Mandatory Environmental 

Review Categories – Legislative Assessment Report. at p. 
14 (2021). https://www.eqb.state.mn.us/sites/default/files/

documents/EQB%202021%20Mandatory%20Category%20

Report%20-%20FINAL.pdf 
23 Citizens Advocating Responsible Dev. v. Kandiyohi Cnty. Bd. of 

Comm’rs, 713 N.W.2d 817, 832 (Minn. 2006).

First, environmental justice needs to be part of the 
process from the very beginning. We have seen a thor-
ough environmental justice analysis done as part of 
an EIS, but only a few projects even reach that level of 
review. Most projects only require an EAW and noth-
ing more. According to the EQB, between 2018 and 
2020, only 2 percent of environmental review was for 
an EIS, while 74 percent of environmental review was 
for an EAW.22 To be more effective, we should strive 
for two things as part of the EAW process: (1) require 
the identification of potentially affected environmen-
tal justice communities and (2) identify potential im-
pacts to these communities. An EIS can go further in 
quantifying and fully analyzing these impacts, but, at 
minimum, the identification should occur as part of 
the EAW process.  

Second, state agencies and local governments 
must begin to heed MEPA’s statutory language, which 
requires analysis of “economic, employment and so-
ciological” impacts. Federal law provides helpful as-
sistance on how to do this. NEPA guidance suggests 
that a full understanding of the environment includes 
conditions such as the economic, social, aesthetic, 
and social aspects of a project’s impacts. And NEPA 
suggests that the addition of nonchemical stressors as 
part of the cumulative impact analysis should typical-
ly be required. To effectively analyze environmental 
justice concerns, MEPA review should adopt a simi-
lar approach. Additionally, we can look to how other 
states advocate for environmental justice. California 
and New York teach us that there is room to interpret 
MEPA to be more inclusive of environmental justice. 
Both states take a holistic approach, allowing more 
factors to be considered at an earlier stage of the re-
view process. Minnesota courts should afford MEPA 
the same degree of scope and interpret MEPA to 
include urban decay, gentrification, and community 
characteristics as part of the environmental review 
process.

Third, for environmental justice review to be ef-
fective, it should be held to the “hard look” standard 
required under current case law.23 But too often EISs 
under MEPA dedicate only a paragraph or less to en-
vironmental justice analysis and include conclusory 
statements claiming that no environmental justice 
analysis is needed. A thorough review should include 
the metrics that agencies looked at in determining 
whether any environmental justice communities were 
impacted; an analysis of the social, occupational, his-
torical, or economic factors of a community that may 
make any environmental impact more severe; and the 
impact to cultural resources.

Minnesota was ahead of the curve when MEPA 
was first established, and the law continues to be a 
useful tool for environmental justice advocates. But 
this does not mean that there is not room for improve-
ment. With these recommendations, we can ensure 
that Minnesota becomes a model of proper environ-
mental justice implementation in the Midwest. s

MICHAEL DAMASCO 
is a former legal fellow 
at the Minnesota Center 
for Environmental 
Advocacy. He currently 
practices environmental 
law in California.
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Criminal Law
J U D I C I A L  L A W 

n Arson: State must prove 
a fire was started without 
authorization. Appellant 
reported his house was on 
fire, prompting both police 
and insurance investigations, 
which concluded the fire was 
set intentionally. After a jury 
trial, appellant was convicted 
of first-degree arson. First-
degree arson makes it a crime 
to “unlawfully by means of 
fire or explosives, intention-
ally destroy[] or damage[] 
any building that is used as a 
dwelling at the time the act 
is committed…” Minn. Stat. 
§609.561, subd. 1. The court 
of appeals rejected appellant’s 
argument that “unlawfully” 
creates an element of the of-
fense, holding that appellant 
carried the burden of proving 
he had some permit, license, 
or other authorization to start 
the fire, as provided in section 
609.564.	 

The Supreme Court 
disagrees. “Unlawfully” is not 
defined in the arson statute, 
but Black’s defines “unlawful” 
as “not authorized by law.” 
The statute itself does not 
modify or limit the reach of 
“unlawfully,” but the court of 
appeals’ interpretation adds 
language to the statute that 
limits “unlawfully” to lack of 
authorization under section 
609.564. The Supreme Court 
disagrees that this is the 
only way to show a fire was 
authorized. The Court looks 
to the text and structure of 
section 609.561 as clues that 
the Legislature intended for 
“unlawfully” to be an element 

of first-degree arson, rather 
than an exception to crimi-
nal liability. “Unlawfully” is 
not set apart from the other 
elements of the offense and 
was intentionally added by the 
Legislature to a prior iteration 
of the statute.	

From the circumstances 
proved at trial, the Supreme 
Court finds that the state 
met its burden of proving 
each element of the offense, 
including that appellant set 
the fire unlawfully. Appel-
lant’s conviction is affirmed. 
State v. Beganovic, A21-0477, 
A21-0480, 2023 WL 3985540 
(Minn. 6/14/2023).

n Orders for protection: 
DANCO cannot serve as ba-
sis for issuance of subsequent 
OFP. Appellant was convicted 
in the early 2000s of sexu-
ally abusing respondent, his 
stepsister, and a DANCO was 
issued that expired in August 
2021. In February 2022, 
appellant went to a restau-
rant where, unbeknownst to 
appellant, respondent worked 
as a server. Respondent later 
petitioned for an OFP against 
appellant, claiming fear of 
appellant hurting or harass-
ing her now that he knew 
where she worked. Although 
the district court found the 
contact between the parties 
to be accidental, it issued a 
“subsequent” OFP, based on 
the initial expired DANCO 
and respondent’s fear.	  

The Minnesota Court of 
Appeals considers whether 
the district court abused its 
discretion by treating the 
expired DANCO as an OFP 
for purposes of issuing a sub-
sequent OFP. Under Minn. 

Stat. §518B.01, subd. 4., an 
OFP may be issued if the peti-
tioner shows domestic abuse 
by a preponderance of the 
evidence. Under subd. 6a, if 
the petitioner has an existing 
or prior OFP, the OFP may 
be extended or a subsequent 
OFP may be issued. 	  

The court of appeals holds 
that a DANCO may not be 
treated as an existing or prior 
OFP for purposes of issuing a 
subsequent OFP under subd. 
6a. Section 518B.01 states 
that OFP proceedings are 
in addition to other civil or 
criminal remedies, including 
a DANCO, which is a remedy 
granted by separate statute 
only in criminal proceedings. 
The OFP statute does not 
reference DANCOs and the 
DANCO statute only refer-
ences OFPs when it provides 
that DANCOs may be issued 
in OFP violation proceedings. 
DANCOs and OFPs also have 
substantive differences. As a 
DANCO is not an OFP and 
cannot serve as the basis for 
issuing a subsequent OFP, 
the district court abused its 
discretion by issuing the OFP 
against appellant. Isenhower 
v. Isenhower, A22-1225, 2023 
WL 4167078 (Minn. Ct. App. 
6/26/2023).

n Predatory offender regis-
tration: Registration require-
ments do not amount to a 
continuing violation tolling 
the statute of limitations for 
§1983 claims. Appellant was 
originally required to register 
as a predatory offender for 
a 10-year period following a 
conviction in 2009. His regis-
tration period was repeatedly 
extended, ultimately to 2031, 
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due to additional convic-
tions and supervised release 
violations. In 2020, he filed 
a civil action under 42 U.S. 
§1983, and various constitu-
tional provisions, alleging that 
subjecting him to continuing 
predatory offender registra-
tion requirements violated his 
constitutional rights. Respon-
dent, the superintendent of 
the BCA, filed a motion to 
dismiss, which the district 
court granted, finding that 
appellant’s arguments were 
barred by the six-year statute 
of limitations for his claims, 
as more than six years had 
passed since appellant was ini-
tially required to register. The 
court of appeals affirmed.	

Under Minn. Stat. 
§243.166, a person required 
to register as a predatory of-
fender must initially register 
and thereafter file yearly 
reports with specific informa-
tion until their registration 
period expires. Suits under 
section 1983 must be brought 
within the state’s personal 
injury action statute of limita-
tions, which in Minnesota is 
six years. A statute of limita-
tions begins to run when the 
cause of action accrues—that 
is, when all the elements of 
the action have occurred. 

Appellant does not argue 
his claim did not accrue in 
2009, when he was initially 
required to register, but argues 
the statute of limitations 
should be extended under the 
continuing violation doctrine. 
He argues the violation of 
his constitutional rights over 
the years, via the ongoing 
registration requirements, was 
effectively a single discrimina-
tory act. The key question is 
whether any present viola-
tion exists within the statute 
of limitations period. The 
Supreme Court agrees with re-
spondent that the registration 
requirements are a continued 
consequence of his initial regis-
tration, but the act itself (the 
BCA’s initial determination 
that appellant must register as 
a predatory offender) is not 

ongoing or continuing. “[T]he  
registration requirements are 
a residual burden resulting 
from the BCA’s initial, single 
determination that [appel-
lant] must register, meaning 
no present Bicol action exists 
within the statute of limita-
tions period.” The court of 
appeals is affirmed. Franklin 
v. Evans, A21-1378, 2023 WL 
4218095 (Minn. 6/28/2023). 

Samantha Foertsch
Bruno Law PLLC
samantha@brunolaw.com

Stephen Foertsch
Bruno Law PLLC
stephen@brunolaw.com

Employment 
& Labor Law

J U D I C I A L  L A W 

n Arbitration award; va-
cated decision reversed. The 
Minnesota Supreme Court 
reversed a ruling of the court 
of appeals that overturned an 
arbitration award in favor of 
a pair of Hennepin County 
unions. An arbitrator’s award 
that the county health system 
violated the collective bargain-
ing agreements by maintain-
ing temporary staffers for 
more than six months, the 
maximum allowed under the 
union agreement, had been 
vacated by the appellate court 
on grounds that the arbitrator 
exceeded his authority. But 
the Supreme Court over-
turned that ruling in a divided 
decision, holding that the 
arbitration award properly 
“drew its essence” from the 
underlying contracts and, 
therefore, was proper under 
the Uniform Arbitration Act, 
Minn. Stat. § 572B.23(a)(4). 
Hennepin HealthCare System, 
Inc. v. AFSCME, 990 N.W.2d 
454 (Minn. 2023). 

L E G I S L A T I V E  A C T I O N

Federal 
• The Federal Speak Out Act, 
42 U.S.C. §§19401-19404, 

prohibits nondisparagement 
agreements in connection 
with matters of sexual assault 
and harassment claims under 
federal, state, or tribal laws.
• A ruling by the National 
Labor Relations Board 
(NLRB) restricts use of 
nondisparagement clauses in 
most severance and settle-
ment agreements in McLaren 
Macomb and Local 40 RN 
Staff Council, Office and Profes-
sional Employees, International 
Union (OPEIU), AFL–CIO, 
Case No. 07–CA–263041, 
372 NLRB 58 (2/21/2023). 
• The Federal Trade Com-
mission (FTC) has proposed 
a regulation that would bar 
most noncompete agree-
ments under 16 C.F.R. 910, 
although it has not yet gone 
into effect and will undoubt-
edly attract considerable 
litigation.
• The Pregnant Workers 
Fairness Act, which went into 
effect this summer, supple-
ments the Americans with 
Disabilities Act, 42 U.S.C. 
§§2000gg-2000gg-6, by requir-
ing employers with 15 or 
more employees to engage in 
an “interactive dialogue” and 
provide “reasonable accom-
modations” to employees due 
to pregnancy, childbirth, or 
other “known” medical limita-
tions.
• The Pump for Nursing 
Mothers Act, 29 U.S.C. 
§218d, requires that em-
ployees be provided with a 
“reasonable break time” to 
produce breast milk for a 
nursing child for up to one 
year after a child’s birth. 
Facilities with less than 50 
employees are exempt if doing 
so would impose an “undue 
hardship.”

State
• A new Minnesota law bars 
most noncompete agree-
ments, except in connection 
with the sale or dissolution 
of a business. It was effective 
7/1/2023 and is not retroac-
tive. It does not proscribe 
certain nonsolicitation and 

confidential data protections. 
Minn. Stat. §181.988.
• New Minnesota legislation 
provides paid sick and safe 
leave for most employees 
under Minn. Stat. §181.032, 
§181.9445-181.9488. Effec-
tive 1/1/2024, it will allow em-
ployees to be paid to a maxi-
mum of 48 hours per year, 
based upon one hour earned 
for every 30 hours worked. 
The measure is modeled after 
similar laws in Minneapolis, 
St. Paul, and Duluth.
• The state’s new paid Family 
and Medical Leave Act will 
allow most employees to be 
paid from a state-created fund 
for up to 12 weeks of leave of 
absence for personal and fam-
ily health-related reasons, ef-
fective 1/1/2026, under Minn. 
Stat. §268B.01-268B.29. 
Employers will need to begin 
submitting wage information 
in mid-2024.
• Some employers receiving 
state financial aid for certain 
home-building activities must 
pay “prevailing wage” to their 
employees under Minn. Stat. 
§116J.871, subds. 1 and 2. 
Minn. Stat. §181.165, subd. 
2 also makes contractors 
liable for payment of wages 
and benefits to employees 
of subcontractors in most 
circumstances.
• The Minnesota Peace Of-
ficer Standards and Training 
(POST) Board has issued 
new regulations relating to 
revocation of law enforcement 
officer licenses for violators 
of its professional standards 
of conduct. The new rules, 
at Minn. Rules 6700.0700 
and 6700.1600, go beyond 
prior provisions that required 
a criminal felony or gross 
misdemeanor conviction to 
warrant loss of licensure. 
• Public school employees 
who are paid on an hourly 
basis, such as staff and para-
professionals, are now eligible 
for unemployment insurance 
when not working in the sum-
mer between academic terms 
under Minn. Stat. §268.085, 
subd. 7, the first measure of 



AUGUST 2023 • BENCH + BAR OF MINNESOTA     35 

NOTES + TRENDS s  

R

Protecting Your Practice is Our Policy.®

Conventional wisdom says,
     “Don’t put all  your eggs in one basket.”        

MLM thinks otherwise.

Lawyers’ professional liability insurance is all we do.
As a result of doing one thing, we do that one thing well.

At MLM “here today, here tomorrow” is more than just a motto and our financial strength is your best defense.

ExclusivEly EndorsEd by thE MsbA

Get a no-obligation quote today!
Chris Siebenaler, Esq.
612-373-9641
chris@mlmins.com
www.mlmins.com

its kind in the nation.
• A 12-month post-birth 
period for employers to pro-
vide time at work for nursing 
mothers to express milk has 
been extended to an unlimited 
time after the baby’s birth, 
and employers must provide 
a “clean, private and secure” 
room for the practice under 
Minn. Stat. §181.939.
• Restrictive solicitations and 
hiring agreements are cur-
tailed in franchise agreements 
under Minn. Stat. §181.991.
• Employers will need to 
change drug and alcohol test-
ing policies to conform with 
the new permissibility of rec-
reational cannabis, and they 
are barred from conducting 
pre-employment or random 
testing for cannabis, with 
some specific exceptions.
• Employees who decline to 
attend employer-sponsored 
meetings to discuss religion 
or political topics may not be 

disciplined under Minn. Stat. 
§181.531.
• A number of other mea-
sures were enacted during 
the past legislative session 
addressing workplace safety 
for nursing home employees 
as well as employees at health 
care facilities and warehouse 
distribution centers.

Marshall H. Tanick
Meyer, Njus & Tanick
mtanick@meyernjus.com

Family Law
J U D I C I A L  L A W 

n An award of attorneys’ 
fees through the court’s inher-
ent authority must be neces-
sary to preserve the judicial 
function. Husband and wife 
agreed in a binding settle-
ment agreement that husband 
would transfer their daugh-
ter’s college savings account 

to the daughter when she 
turned 21 years old. When the 
daughter turned 21, husband 
took no action to transfer the 
account. Wife’s attorney then 
began corresponding with 
husband regarding transfer-
ring the account. After eight 
months of correspondence, 
wife’s attorney requested a 
hearing date from the court. 
Husband ultimately trans-
ferred the account without 
a hearing. Wife moved for 
conduct-based fees under 
Minn. Stat. §518.14. The 
district court denied wife’s 
request for fees under Section 
518.14 because the behavior 
did not take place during the 
litigation process, but granted 
wife attorneys’ fees under the 
court’s inherent authority.

The Minnesota Court of 
Appeals affirmed. On review, 
the Minnesota Supreme Court 
reversed and remanded. The 
Supreme Court distinguished 

their decision in Patton v. 
Newmar Corp., 538 N.W.2d 
116 (Minn. 1995). There, the 
district court used its inherent 
authority to exclude evidence 
lost by an expert before the 
litigation began. Although a 
district court may in some 
circumstances use its inherent 
authority to address conduct 
that occurred outside of 
litigation, the Supreme Court 
reasoned that since this mat-
ter did not proceed to a hear-
ing, husband’s conduct did 
not defy the authority of the 
district court itself. Therefore, 
the conduct did not warrant 
the district court relying on its 
inherent authority to award 
attorneys’ fees. Buckner v. Ro-
bichaud, ___ N.W.2d ___, No. 
21-1549, 2023 WL 4340153 
(Minn. 7/5/2023).

n A domestic abuse no con-
tact order may not be treated 
as an order for protection 
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for purposes of a subse-
quent order for protection. 
In 2011, Jeffrey pled guilty to 
sexually abusing his stepsister, 
Natasha, and the court issued 
a 10-year domestic abuse no 
contact order (DANCO). 
The DANCO expired in 
August 2021. In February 
2022, Jeffrey went to lunch at 
a restaurant where, unbe-
knownst to Jeffrey, Natasha 
worked as a server. Natasha 
later petitioned for an order 
for protection (OFP). Relying 
on Minn. Stat. §518.01, subd. 
6a, the district court granted 
Natasha a “subsequent” OFP 
based on the expired DANCO 
and Natasha’s fear of seeing 
Jeffrey.

On appeal, the court of 
appeals reversed, holding that 
a DANCO cannot be used as 
an OFP for purposes of issu-
ing a subsequent OFP. The 
court reasoned that under 
the plain language of the 
Domestic Abuse Act, OFPs 
are additional and distinct 
remedies from DANCOs, so 
DANCOs could not be used 
to support the issuance of a 
subsequent OFP. The court 
also distinguished DANCOs 
from OFPs, noting that DAN-
COs are issued in criminal or 
juvenile delinquency proceed-
ings, issued at the request of a 
prosecutor or sua sponte, and 
without the right to a hear-
ing to contest the DANCO. 
In contrast, an OFP is a civil 
remedy requested by the vic-
tim and with the opportunity 
for the respondent to contest 
the OFP at a hearing. Because 
of the differences, the court 
held that a DANCO cannot 
be used to issue a subsequent 
OFP. Isenhower v. Isenhower, 
___ N.W.2d ___, A22-1225, 
2023 WL 4167078 (Minn. Ct. 
App. 6/26/2023).

Michael Boulette
Taft Stettinius & Hollister LLP
mboulette@taftlaw.com
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Federal Practice
J U D I C I A L  L A W 

n Personal jurisdiction; due 
process; corporate consent 
by registration. Since 2017, 
this column has noted a 
number of unsuccessful due 
process challenges to Minne-
sota laws that make a foreign 
corporation subject to general 
personal jurisdiction in Min-
nesota if it has registered to 
do business in the state. 

The Supreme Court 
recently rejected a challenge 
to a similar (but not identical) 
Pennsylvania statute. Finding 
that the issue was controlled 
by its 1917 decision in Penn. 
Fire Ins. Co. of Phila. v. Gold 
Issue Min. & Milling Co. (243 
U.S. 93 (1917)), the Supreme 
Court held 5-4 that the statute 
did not violate the due pro-
cess clause. 

Justice Barrett, writing for 
four dissenters, rejected the 
majority’s focus on corporate 
“consent,” and would have 
instead focused on whether 
the corporate defendant was 
“at home” in the state. Based 
on this decision, challenges 
to similar Minnesota stat-
utes (Minn. Stat. §§303.10, 
303.13) and the 8th Circuit’s 
decision in Knowlton v. Allied 
Van Lines, Inc. (900 F.2d 
1196 (8th Cir. 1990)) will be 
unsuccessful. Mallory v. Nor-
folk Southern Rwy. Co., ___ S. 
Ct. ___ (2023). 

n 9 U.S.C. §16(a); appeal of 
denial of motion to compel 
arbitration; stay required. 
Resolving a circuit split, the 
Supreme Court, relying pri-
marily on Griggs v. Provident 
Consumer Discount Co. (459 
U.S. 56 (1982)), held 5-4 
that district courts must stay 
proceedings while the denial 
of a motion to compel arbitra-
tion is appealed pursuant to 9 
U.S.C. §16(a). 

Justice Jackson’s dissent 
focused on the absence of 
mandatory stay language in 
the statute and criticized the 

majority’s reliance on Griggs. 
Coinbase, Inc. v. Bielski, ___ 
S. Ct. ___ (2023). 

n Legislative privilege; peti-
tion for writ of mandamus 
granted; dissent. The 8th 
Circuit granted most of a 
petition for a writ of manda-
mus brought by current and 
former members of the North 
Dakota Legislature under the 
Voting Rights Act, finding 
that the petitioners met all 
three conditions for the writ 
to protect their claims of 
legislative privilege. 

Judge Kelly dissented, 
arguing that privilege may 
have been waived with regard 
to many of the documents, 
and that the petitioners could 
shield any privileged docu-
ments by utilizing a privilege 
log. In Re: N. Dakota Legis. 
Assembly, 70 F.4th 460 (8th 
Cir. 2023). 

n Denial of post-dismissal 
motion to amend complaint 
affirmed. Affirming a district 
court’s dismissal of Sherman 
Act claims, the 8th Circuit 
also affirmed the district 
court’s denial of the plain-
tiffs’ post-dismissal motion 
to amend their complaint, 
finding that there was no 
abuse of discretion where “the 
information in the amended 
complaint was previously 
available” to the plaintiffs 
“and should have been 
pleaded before the judgment 
was entered.” Par v. Wolfe 
Clinic, P.C., 70 F.4th 441 
(8th Cir. 2023). 

n Denial of motion to amend 
complaint affirmed; failure to 
comply with local rules. The 
8th Circuit continues its virtu-
ally unbroken streak of affirm-
ing the denial of motions to 
amend pleadings where the 
motion fails to comply with 
local rules. 

Most recently, the 8th 
Circuit affirmed the denial of 
two motions to amend where, 
in both instances, the plaintiff 
“incorporated prior plead-

ings by reference” instead of 
reproducing an entire new 
pleading. 

While this appeal arose 
from the Northern District 
of Iowa, D. Minn. L.R. 15.1 
includes similar require-
ments regarding the form of a 
proposed amended complaint. 
Muff ex rel. Muff v. Wells 
Fargo Bank NA, ___ F.4th 
___ (8th Cir. 2023). 

n Motion to remand denied; 
federal question despite only 
state law claims. Where the 
state brought state law claims 
arising out of defendants’ 
sales of firearms, the defen-
dants removed based on the 
alleged existence of a federal 
question, and the state moved 
to remand, Judge Tunheim, 
applying the so-called Grable 
factors (Grable & Sons Metal 
Prod., Inc. v. Darue Eng’g & 
Mfg., 543 U.S. 308 (2005)), 
found that the action fell 
“under the small subset of 
cases where a federal issue is 
so pervasively involved in the 
Complaint as to justify federal 
jurisdiction.” State of Min-
nesota v. Fleet Farm LLC, ___ 
F. Supp. 3d ___ (D. Minn. 
2023). 

n Summary judgment; sham 
affidavit doctrine; declara-
tion disregarded. Finding 
that a plaintiff’s declaration 
“contradicts his prior testi-
mony and constitutes an un-
explained revision of his tes-
timony,” Judge Frank applied 
the so-called “sham affidavit” 
doctrine and “disregard[ed]” 
the declaration “as it cannot 
be used to create an issue of 
fact where none existed based 
on his deposition testimony.” 
Christian Labor Ass’n v. City 
of Duluth, 2023 WL 3996240 
(D. Minn. 6/14/2023), appeal 
filed (8th Cir. 6/16/2023). 

n Fed. R. Civ. P. 37(c)(1); 
motion to exclude untimely 
expert disclosures denied. 
While “not condon[ing]” the 
plaintiff’s disclosure of expert 
reports five months after the 
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deadlines established in the 
pretrial scheduling order, 
Judge Nelson denied the 
defendant’s motion to exclude 
both reports, finding that they 
were “highly important,” and 
that the defendant had not 
been “sufficiently prejudiced 
or harmed” by the late disclo-
sures “to justify striking” the 
expert. Hernandez v. Ecolab, 
Inc., 2023 WL 3984815 (D. 
Minn. 6/13/2023). 

n Motion to compel arbitra-
tion granted; arbitration 
clause not “unreadable.” 
Judge Frank granted a motion 
to compel arbitration despite 
the plaintiff’s argument that 
arbitration clause was “un-
readable” where it appeared 
on the back side of contract 
in an “extremely small font,” 
finding that the arbitration 
clause was “valid and enforce-
able” where the heading of 
the arbitration clause was 
underlined and in capital let-
ters, and that the arbitration 
clause was “not unreadable.” 
Acuity Ins. v. Vivint, Inc., 
2023 WL 4186303 (D. Minn. 
6/26/2023). 

n Motions for leave to serve 
pre-Rule 26 conference sub-
poenas granted. In a series of 
recent decisions, Magistrate 
Judge Foster has applied 
the so-called Arista Records 
factors (Arista Records, LLC 
v. Doe, 604 F.3d 110 (2d Cir. 
2010)) and granted motions 
for leave to serve pre-Rule 
26 Conference subpoenas 
on internet service provid-
ers in an attempt to identify 
47 John Doe defendants. 
Strike 3 Holdings, LLC v. 
Doe, 2023 WL 4074544 (D. 
Minn. 6/20/2023); Strike 3 
Holdings, LLC v. Doe, 2023 
WL 3336809 (D. Minn. 
5/10/2023); Strike 3 Hold-
ings, LLC v. Doe, 2023 
WL 2728821 (D. Minn. 
3/31/2023). 

Josh Jacobson
Law Office of Josh Jacobson 
joshjacobsonlaw@gmail.com 

Immigration Law
J U D I C I A L  L A W 

n Exhaustion requirement 
does not require request to 
reconsider an unfavorable 
BIA decision. On 5/11/2023, 
a unanimous U.S. Supreme 
Court ruled that INA §242(d)
(1) is not jurisdictional and, 
furthermore, a noncitizen 
need not request discretion-
ary forms of administrative 
review, such as reconsidera-
tion of an unfavorable BIA 
determination, in order to 
satisfy §242(d)(1)’s exhaus-
tion requirement. The Court 
accordingly vacated the 5th 
Circuit’s determination that 
the petitioner—a transgender 
woman from Guatemala seek-
ing withholding of removal 
and Convention Against 
Torture (CAT) relief—was 
required to seek reconsid-
eration from the BIA before 
pursuing judicial review. The 
case was remanded for further 
proceedings. Santos-Zacaria 
v. Garland, 598 U.S. ___, 
No. 21-1436, slip op. (2023). 
https://www.supremecourt.gov/
opinions/22pdf/21-1436_n6io.
pdf

n Offense “relating to 
obstruction of justice” does 
not require pending investi-
gation or proceeding under 
INA §101(a)(43)(S). On 
6/22/2023, the U.S. Supreme 
Court issued a decision 
involving a conviction for “ob-
struction of justice.” It noted 
that an aggravated felony may 
include federal or state of-
fenses “related to obstruction 
of justice” under INA §101(a)
(43)(S) and that noncitizens 
convicted of an aggravated 
felony are removable from the 
United States. The question 
addressed by the Court was 
whether an offense could “re-
late to obstruction of justice” 
if it did not require that an 
investigation or proceeding 
be pending. The Court held 
an offense may “relat[e] to 
obstruction of justice” even if 

the offense does not require 
an investigation or proceeding 
to be pending. Pugin v. Gar-
land, 599 U.S. ___, Nos. 22-
23 and 22-331, slip op. (2023). 
https://www.supremecourt.gov/
opinions/22pdf/22-23_d18e.pdf

n Biden administration’s 
immigration enforce-
ment priorities upheld. On 
6/23/2023, the U.S. Supreme 
Court observed this case to be 
“extraordinarily unusual.” It 
noted that the states of Texas 
and Louisiana challenged the 
Biden administration’s 2021 
Guidelines for the Enforce-
ment of Civil Immigration 
Law—a memorandum seeking 
to prioritize the arrest and 
removal of noncitizens who 
are suspected terrorists or 
dangerous criminals or recent 
and unlawful entrants to the 
country. The Court noted that 
the two states in effect “want 
a federal court to order the 
Executive Branch to alter its 
arrest policies so as to make 
more arrests. Federal courts 
have not traditionally enter-
tained that kind of lawsuit.…” 
The Court found that both 
states clearly lacked Article 
III standing to challenge the 
2021 guidelines. Beyond the 
standing issue, the Court 
expounded on the Executive 
Branch’s authority to develop 
its enforcement priorities. “In 
light of inevitable resource 
constraints and regularly 
changing public-safety and 
public-welfare needs, the 
Executive Branch must 
balance many factors when 
devising arrest and prosecu-
tion policies.” There is noth-
ing unusual in the Court’s 
decision here. As it pointed 
out, this decision “does not 
alter the balance of powers 
between Congress and the 
Executive, or change the 
Federal Judiciary’s traditional 
role in separation of powers 
cases.” United States, et al. 
v. Texas, et al., 599 U.S. ___, 
No. 22-58, slip op. (2023). 
https://www.supremecourt.gov/
opinions/22pdf/22-58_i425.pdf

n Provision of the  
Immigration and National-
ity Act (INA) criminalizing the 
encouragement of illegal immi-
gration is not unconstitutionally 
overbroad. On 6/23/2023, the 
U.S. Supreme Court held that 
INA §274(a)(1)(A)(iv), which 
criminalizes acts “encouraging 
or inducing” illegal immigra-
tion (in the instant case, U.S. 
citizenship obtained through 
an “adult adoption” program 
run by Hansen), forbids only 
the purposeful solicitation 
and facilitation of specific acts 
known to violate federal law, 
and is thus not unconstitution-
ally overbroad under the 1st 
Amendment. Citing United 
States v. Williams, 553 U.S. 
285, 292 (2008), the Court 
opined that the provision “does 
not ‘prohibi[t] a substantial 
amount of protected speech’—
let alone enough to justify 
throwing out the law’s ‘plainly 
legitimate sweep.’” United 
States v. Hansen, 599 U.S. ___, 
No. 22-179, slip op. (2023). 
https://www.supremecourt.gov/
opinions/22pdf/22-179_o75q.pdf

n Proposed social group 
(witnesses who cooperate 
with law enforcement) is not 
socially distinct. On 6/5/2023, 
the 8th Circuit Court of Ap-
peals held that the Board of 
Immigration Appeals (BIA) 
did not err when it concluded 
the Guatemalan petitioner’s 
proposed social group, “wit-
nesses who cooperate with 
law enforcement,” was not 
socially distinct. Consequently, 
the petitioner was deemed 
ineligible for asylum and 
withholding of removal. Oxlaj 
v. Garland, No. 22-1734, slip 
op. (8th Circuit, 5/3/2023). 
http://media.ca8.uscourts.gov/
opndir/23/05/221734P.pdf

n Asylum based on sexual 
orientation denied. On 
6/5/2023, the 8th Circuit Court 
of Appeals held that substantial 
evidence supported the Board 
of Immigration Appeals’ (BIA) 
finding that the petitioner 
failed to demonstrate a well-



38      BENCH + BAR  OF MINNESOTA • AUGUST 2023   

s  NOTES + TRENDS 

founded fear of persecution 
based on his membership in 
the particular social group 
“married homosexual males 
in Mexico.” At the same time, 
the court found his alterna-
tive particular social group, 
“homosexual men in Mexico,” 
was prohibited by the one-year 
bar under INA §208(a)(2)(B). 
The court further found the 
petitioner failed to preserve 
for review his third proposed 
particular social group, 
“Mexicans perceived to be 
against Catholicism.” Pacheco-
Moran v. Garland, Nos. 
21-3779 and 22-2383, slip 
op. (8th Circuit, 6/5/2023). 
http://media.ca8.uscourts.gov/
opndir/23/06/213779P.pdf

n Removable under INA 
§237(a)(2)(B)(i) for Kansas 
conviction involving posses-
sion of methamphetamine. 
On 6/14/2023, the 8th Circuit 
Court of Appeals denied the 
petition for review, holding 
that the Board of Immigra-
tion Appeals (BIA) correctly 
found that the petitioner’s 
Kansas conviction for pos-
session of methamphetamine 
in violation of Kan. Stat. 
Ann. §21-5706(a) made him 
removable from the United 
States for having commit-
ted a controlled substance 
offense under INA §237(a)
(2)(B)(i). Rincon Barbosa v. 
Garland, No. 22-1655, slip 
op. (8th Circuit, 6/14/2023). 
http://media.ca8.uscourts.gov/
opndir/23/06/221655P.pdf

n BIA’s evaluation did con-
sider hardship to petitioner’s 
relatives. On 6/14/2023, the 
8th Circuit Court of Appeals 
concluded that the Board of 
Immigration Appeals (BIA) 
properly evaluated the hard-
ship to the Sierra Leonean 
petitioner’s relatives as one of 
her positive equities when it 
reviewed and denied a waiver 
of inadmissibility. At the 
same time, the court found 
that it lacked jurisdiction to 
review the BIA’s balancing 
of equities, specifically in 

relation to how it weighed 
the petitioner’s crimes. King 
v. Garland, No. 22-2166, slip 
op. (8th Circuit, 6/14/2023). 
http://media.ca8.uscourts.gov/
opndir/23/06/222166P.pdf

n Adverse credibility deter-
mination damages asylum 
claim. On 6/16/2023, the 
8th Circuit Court of Appeals 
held that sufficient evidence 
warranted the immigration 
judge’s adverse credibility 
determination. The petitioner, 
a citizen of Burkina Faso 
with an asylum claim based 
on fears due to his political 
opinions and affiliation with 
the Congress for Democracy 
and Progress, was not cred-
ible because the immigration 
judge had identified specific 
and cogent reasons to disbe-
lieve his testimony. As such, 
the Board of Immigration 
Appeals (BIA) did not com-
mit error when it affirmed the 
immigration judge’s denial of 
both asylum and withholding 
of removal. As to the question 
of relief under the Convention 
Against Torture (CAT), the 
court ruled it had no jurisdic-
tion since no arguments relat-
ing to CAT had been raised 
earlier before the BIA. Zongo 
v. Garland, No. 21-3847, slip 
op. (8th Circuit, 6/16/2023). 
http://media.ca8.uscourts.gov/
opndir/23/06/213847P.pdf

n No violation of due 
process when immigration 
judge continued, rather than 
terminated, the case. On 
6/27/2023, the 8th Circuit 
Court of Appeals found that 
the Honduran petitioner was 
not prejudiced by the continu-
ation, rather than termination, 
of her case when the immigra-
tion judge determined her 
humanitarian parole would 
expire in two months. At the 
same time, the court conclud-
ed the Board of Immigration 
Appeals (BIA) articulated 
the appropriate standard for 
evaluating “past persecution” 
and did not commit error 
when it concluded that threats 

from the MS-13 gang did 
not rise to the level of past 
persecution. [“(T)he threats 
were telephonic, sporadic, and 
over a period of four years.”] 
The court also found no error 
in the BIA’s finding that the 
petitioner failed to establish 
a “well-founded fear of future 
persecution.” Brizuela v. 
Garland, No. 22-1738, slip 
op. (8th Circuit, 6/27/2023). 
https://ecf.ca8.uscourts.gov/
opndir/23/06/221738P.pdf

A D M I N I S T R A T I V E 
A C T I O N

n “Asylum transit ban” 
final rule promulgated. On 
5/16/2023, the Departments 
of Homeland Security (DHS) 
and Justice (DOJ) published 
a final rule (“Circumventing 
Lawful Pathways,” aka asylum 
transit ban) establishing a 
rebuttable presumption of 
asylum ineligibility, with a few 
exceptions, for certain non-
citizens who enter the United 
States (between 5/11/2023 
and 5/11/2025) at the south-
west border without documen-
tation while travelling through 
a country that is a signatory 
to the 1951 Refugee Conven-
tion or its 1967 Protocol. (The 
category includes Colombia, 
Panama, Costa Rica, Nicara-
gua, Honduras, Guatemala, 
Belize, and Mexico.) In short, 
these individuals neither 
availed themselves of a lawful, 
safe, and orderly pathway to 
the United States nor sought 
asylum or other protection 
in a country through which 
they traveled. 88 Fed. Regis-
ter, 31314-452 (5/16/2023). 
https://www.govinfo.gov/
content/pkg/FR-2023-05-16/
pdf/2023-10146.pdf

The ACLU, ACLU of 
Northern California, Center 
for Gender and Refugee Stud-
ies, and National Immigrant 
Justice Center have filed a 
complaint in the U.S. District 
Court for the Northern Dis-
trict of California on behalf 
of the East Bay Sanctuary 

Covenant, American Gateways, 
Central American Resource 
Center, Immigrant Defenders 
Law Center, National Center 
for Lesbian Rights, and the 
Tahirih Justice Center. East Bay 
Sanctuary Covenant, et al. v. 
Biden, et al., No. 4:18-cv-06810-
JST (N.D. Cal. 5/11/2023). 
https://www.aclu.org/documents/
complaint-east-bay-sanctuary-
covenant-v-biden

R. Mark Frey
Frey Law Office 
rmfrey@cs.com

Indian Law
J U D I C I A L  L A W 

n The Indian Child Welfare Act 
does not exceed Congress’s 
powers under Article I of the 
Constitution and does not 
violate the 10th Amendment’s 
anticommandeering principle. 
Consolidating three separate 
child-custody proceedings 
involving the participation and 
intervention of several states, 
hundreds of Indian tribes, and 
dozens of advocacy groups, the 
Supreme Court issued a 7-2 deci-
sion upholding the Indian Child 
Welfare Act from numerous con-
stitutional challenges. The Court 
first held that the law itself does 
not violate Congress’s Article I 
authority in the Indian Com-
merce Clause, the Treaty Clause, 
and the trust relationship, and 
that the law does not impermis-
sibly encroach on the family law 
authority of the states. Next, the 
Court held that the law’s require-
ments of active efforts prior 
to termination, searches for 
preferred-order placements, and 
record-keeping responsibilities 
do not violate the 10th Amend-
ment’s anticommandeering 
principle. The case also involved 
equal protection and non-delega-
tion doctrine challenges to the 
law’s placement preferences, but 
the Court held that no parties 
in the case had standing to raise 
those challenges.  Haaland v. 
Brackeen, ___ U.S. ___, 143 S. 
Ct. 1689 (2023).
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n The Bankruptcy Code 
unequivocally abrogates 
the sovereign immunity of 
federally recognized Indian 
tribes. After a debtor filed for 
Chapter 13 bankruptcy, he 
challenged the alleged actions 
by his creditor Lendgreen, a 
business owned by a federally 
recognized Indian tribe, for 
violating the automatic stay 
requirement of the Bankrupt-
cy Code. Over the tribe’s argu-
ments that Congress did not 
explicitly and unambiguously 
abrogate the sovereign immu-
nity of Indian tribes in the law 
as required by Supreme Court 
precedent, the Court held that 
the phrase “other foreign or 
domestic government[s]” in 
the law includes tribal nations 
in this instance. Lac du Flam-
beau Band of Lake Superior 
Chippewa Indians v. Coughlin, 
___ U.S. ___, 143 S. Ct. 1689 
(2023).

n Federal court ruling on 
tribal court jurisdiction pre-
mature when tribal appellate 
court ruling on subject of 
jurisdiction had not yet been 
issued. Following a finding 
of jurisdiction over a contract 
dispute involving smoking on 
right-of-way land within the 
Fort Berthold Indian Reserva-
tion, the non-Indian company 
filed an injunctive action in 
federal district court. The 8th 
Circuit reversed the district 
court’s finding that the tribal 
court did not have jurisdiction 
over the dispute, because the 
tribal court’s opinion was still 
under review by the Mandan, 
Hidatsa, and Arikara Nation 
Supreme Court. The 8th 
Circuit reaffirmed that the 
tribal court exhaustion doc-
trine includes review by tribal 
appellate courts. WPX Energy 
Willison, LLC v. Jones, ___ 
F.4th ___, 2023 WL 4308905 
(8th Cir. 2023).

Leah K. Jurss
Hogen Adams PLLC 
ljurss@hogenadams.com

Intellectual Property
J U D I C I A L  L A W 

n Trademark: Limiting Rog-
ers test to non-source iden-
tifying marks. The Supreme 
Court unanimously reversed 
a 9th Circuit decision hold-
ing that defendant VIP’s 
parody use of Jack Daniel’s 
trademarks and trade dress 
was protected from trade-
mark liability. Jack Daniel’s 
owns trademarks on the Jack 
Daniel’s bottle and many of 
the words and graphics on 
the bottle label. VIP sells dog 
chew toys under the trade-
mark “Bad Spaniels,” with the 
chew toy resembling a Jack 
Daniel’s bottle’s shape, font, 
and label. While Jack Daniel’s 
label identifies the whiskey as 
“Old No. 7 Brand Tennessee 
Sour Mash Whiskey,” Bad 
Spaniels identified the chew 
toy as “The Old No. 2 On 
Your Tennessee Carpet.” VIP 
sued Jack Daniel’s, seeking 
declaratory judgment, and 
Jack Daniel’s counterclaimed 
for trademark infringement 
and dilution. The district 
court found a likelihood of 
confusion between the Bad 
Spaniels toy and the Jack 
Daniel’s bottle as well as 
reputational harm to Jack 
Daniel’s. The 9th Circuit 
reversed, holding that VIP’s 
product was protected speech 
under the 1st Amendment. 
Specifically, the 9th Circuit 
applied the Rogers test be-
cause Bad Spaniels argued its 
products were an expressive 
work that communicates a 
humorous message, regard-
less of commercial use. The 
Supreme Court ignored the 
9th Circuit’s application of 
the Rogers test, making no 
ruling on its applicability in 
other contexts. The Court 
held that the Rogers test only 
applies when the infringer 
uses the trademark in a non-
source identifying way. VIP 
had admitted in its complaint 
that Bad Spaniels was its 
own mark and trade dress 

for dog toys. Therefore, VIP 
represented the Bad Spaniels 
mark and trade dress as an 
identification of source, so 
the Rogers test does not apply. 
Jack Daniel’s Properties, Inc. 
v. VIP Products LLC, No. 22-
148 (U.S. 6/8/2023).

n Trademark: Lanham Act 
provisions are not extrater-
ritorial. The Supreme Court 
unanimously reversed the 
10th Circuit’s affirmance of 
judgment against Abitron. 
Hetronic makes and sells 
radio remote controls for con-
struction equipment. Hetronic 
licensed five companies and 
one individual, collectively 
known as Abitron, for product 
distribution. After Abitron 
reverse-engineered Hetronic’s 
products, Abitron claimed 
they had the rights to most of 
Hetronic’s intellectual prop-
erty, including the trademarks 
at issue. Abitron sold most of 
the products in Europe, with 
some direct sales into the 
United States. Hetronic sued 
Abitron in the United States 
for trademark violations un-
der Sections 1114(1)(a) and 
1125(a)(1) of the Lanham 
Act. Section 1114(1)(a) pro-
hibits unauthorized “use in 
commerce [of] any reproduc-
tion… of a registered mark 
in connection with the sale, 
offering for sale, distribution, 
or advertising of any goods 
or services” when “such use 
is likely to cause confusion.” 
Section 1125(a)(1) prohibits 
the “us[e] in commerce” of a 
protected mark, whether reg-
istered or not, that “is likely to 
cause confusion.” The district 
court rejected Abitron’s 
argument of impermissible 
extraterritorial application 
of the Lanham Act, award-
ing Hetronic $96 million as 
well as giving a worldwide 
permanent injunction against 
Abitron from using Hetronic’s 
mark anywhere. The 10th 
Circuit affirmed, narrow-
ing the injunction to only 
select foreign countries. The 
Supreme Court ruled that 

these two provisions of the 
Lanham Act are not extrater-
ritorial. The Court reasoned 
that there is a presumption 
against exterritoriality that, 
when applied, involves a two-
step framework. The first step 
involves requires the Court to 
determine whether Congress 
has affirmatively and unmis-
takably instructed that the 
provision at issue should 
apply to foreign conduct. The 
second step involves deter-
mining the “focus” of congres-
sional concern and whether 
the conduct relevant to the 
statute’s focus occurred in the 
United States. In this case, the 
Court determined that despite 
the Lanham Act’s broad 
definition of “commerce,” 
neither provision is extrater-
ritorial. For the second step, 
both provisions’ “use in com-
merce” is relevant for conduct 
relevant to the focus.  Abitron 
Austria GmbH v. Hetronic In-
ternational, Inc., No. 21-1043 
(U.S. 6/29/2023).

Joe Dubis
Merchant & Gould
jdubis@merchantgould.com

Mitchell Gross
Merchant & Gould
mgross@merchantgould.com

Probate & Trust Law
J U D I C I A L  L A W 

n Devise to heirs of testator’s 
ex-spouse nullified. A testa-
tor executed a will naming 
his then-wife, if she survived 
him, as the primary residual 
beneficiary of his estate. In 
the event his then-wife did not 
survive him, the residue of his 
estate was to be split between 
his heirs at law and his wife’s 
heirs at law. The couple 
divorced, and the testator died 
without updating his will. The 
testator’s brother sought to 
probate the will and asked the 
district court to determine 
that the testator’s heirs were 
the sole residuary beneficiary 
of the estate. The testator’s 
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ex-wife’s parents, who would 
have been her heirs had she 
pre-deceased the testator, 
objected and claimed that 
they were wrongfully omitted 
as devisees in the petition. 
The district court found that 
the devise to the testator’s ex-
wife’s heirs failed as a matter 
of law because the testator did 
not have a wife at the time he 
died and, therefore, the devise 
to “my wife’s” heirs failed. 

A divided panel of the 
Minnesota Court of Appeals 
reversed in a precedential 
opinion. The court of appeals 
held that the residual benefi-
ciary terms of the will unam-
biguously devised one-half 
of the residual estate to the 
former spouse’s heirs. While 
many would agree that such a 
devise should be revoked on 
divorce, the court of appeals 
would not make such a find-
ing because “the legislature 
has not adopted a statute 
reflecting that policy.” The 
Minnesota Supreme Court 
reversed the court of appeals 
decision. Specifically, the 
Supreme Court found that the 
use of the phrase “my wife’s 
heirs-at-law” was not used in 
operative portions of the will 
as a descriptor of any named 
individual(s), but rather sig-
naled an intention to describe 
beneficiaries as members of 
a group identified by familial 
ties. Because the testator had 
no wife at the time of his 
death, his “wife’s heirs-at-law” 
no longer existed and any gift 
to them failed. The Supreme 
Court further found that it 
was unreasonable to conclude 
that the Legislature intended 
to revoke a devise to a former 
spouse, but not a devise to the 
relatives of the former spouse, 
especially to the detriment 
of the testator’s own heirs. 
Matter of Estate of Tomczik, 
___ N.W.2d ___, A21-1420, 
2023 WL 4340196 (Minn. 
7/5/2023).

Jessica L. Kometz
Bassford Remele
jkometz@bassford.com

Tax Law
J U D I C I A L  L A W 

n Forgery in tax returns; 
what is needed to refute 
a signature in instances 
of forgery. The petitioner 
received a notice of deficiency 
for his 2013 taxes and while 
preparing for trial, began to 
question whether the return 
corresponding to the notice 
was his return at all. The re-
turn in question included two 
signatures, one for the CPA 
who signed as the preparer of 
the return and another under 
the petitioner’s name. 

The petitioner argued that 
since he did not personally 
sign the return, the return can-
not be valid. Although Section 
6064 “provides that an individ-
ual’s name signed on a return 
is ‘prima facie evidence for all 
purposes that the return… was 
actually signed by him,” earlier 
case law establishes that the 
presumption of validity can be 
overcome with sufficient evi-
dence. Soni v. Commissioner, 
122 T.C.M. (CCH) 358, at 
367 (T.C. 2021).

Through the use of a 
forensic document examiner 
who opined “that it is highly 
probable that the signature on 
the 2013 Form” was not the 
petitioner’s and the produc-
tion of various exemplars of 
the petitioner’s signature, the 
court concluded its decision 
for the taxpayer. The 2013 tax 
forms were invalid. Parducci v. 
Comm’r of Internal Revenue, 
T.C.M. (RIA) 2023-075 (T.C. 
2023).

n Petitioner narrowly avoids 
frivolous argument penalties 
after pretrial arguments that 
as a “citizen,” he is not an 
“individual” subject to tax. 
Over a period of eight years, 
the petitioner in this case 
contended that he did not 
receive any taxable income 
as he is not an “individual.” 
With deficiencies totaling 
$1,566,802, the petitioner 
argued that since “person” 

is defined as an “individual” 
under section 7701(a)(1), 
and “citizen” and “person” 
are listed together in various 
Code sections, the two must 
be mutually exclusive. 26 
U.S.C.A. §7701(a)(1). 

The court, unsurprisingly, 
was not persuaded by peti-
tioner’s argument. Section 1 
defines individuals subject to 
tax as any “individual who 
is a citizen or resident of the 
United States.” 26 C.F.R. 
§1.1-1(a). Further, citizens 
are defined as “[e]very person 
born or naturalized in the 
United States and subject to 
its jurisdiction.” See id. para. 
(c). Given that the petitioner 
was born in the United States 
and is subject to its jurisdic-
tion and regulations, the court 
concluded he was subject to 
income tax. As a result, the 
commissioner’s determination 
that the petitioner received un-
reported income was upheld. 
After a determination on the 
petitioner’s substantive argu-
ment, the court then examined 
the record to see if there was 
sufficient evidence to estab-
lish additional penalties for 
fraudulent failure to file. After 
examining the petitioner’s 
background, education, shady 
payment practices, and other 
record evidence, the court 
found there was sufficient 
evidence to establish that the 
petitioner acted with fraudu-
lent intent and thus to increase 
the amount due as a penalty 
for fraudulent failure to file un-
der Section 6651(f). Sanders 
v. Comm’r of Internal Revenue, 
T.C.M. (RIA) 2023-071.

n A cautionary tale of last-
minute e-filing. A North 
Carolina resident filed a 
petition seeking redetermina-
tion after receiving a notice of 
deficiency. The resident first 
attempted to file his petition 
at 11:00 pm the night it was 
due, and perhaps learned an 
important lesson about pro-
crastination. From the outset, 
the petitioner struggled in 
using the court’s electronic fil-

ing system (DAWSON). After 
unsuccessfully attempting to 
upload from his phone for 
nearly an hour, he switched to 
his desktop to file his petition. 

The clock struck midnight 
a mere 11 seconds before 
the petitioner was able to 
successfully upload his 
petition. DAWSON updated 
the automatically generated 
coversheet to reflect the new 
day. The commissioner moved 
to dismiss for lack of jurisdic-
tion, arguing the petition was 
not timely filed. Following 
the motion, the court invited 
briefs from amici curiae and 
received one from the Center 
for Taxpayer Rights (founded 
by former national taxpayer 
advocate Nina Olson, the 
Center for Taxpayer rights 
is a nonprofit organization 
dedicated to furthering tax-
payer rights in the U.S. and 
internationally). The center’s 
main argument focused on the 
timeliness question. 

The court recognized 
the center’s argument as 
analogous in part to the timely 
mailing rule (26 U.S.C.A. 
§7502(a)), which deems a doc-
ument to be considered filed 
on the day it is postmarked. 
The court was not persuaded 
that the analogy was control-
ling in this case, however. 
Even if the timely mailing rule 
applied to electronic filings, 
which it does not, the record 
showed the petitioner began 
to upload the petition nine 
seconds after midnight—still 
past the filing deadline. 

Additionally, the petitioner 
alleged that this late upload 
was a result of the DAWSON 
being inaccessible. Two years 
after DAWSON, Congress 
enacted section 7451(b), pro-
viding that if a “filing location 
is inaccessible or otherwise 
unavailable to the general 
public on the date a petition is 
due, the relevant time period 
for filing such petition shall be 
tolled for the number of days 
within the period of inacces-
sibility plus an additional 14 
days.” Agreeing that DAW-
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SON is a filing location, the 
court then had to distinguish 
whether the system was 
inaccessible (which would 
excuse the 11-second delay), 
or whether the petitioner suf-
fered from user-specific issues 
(which would strip the court 
of jurisdiction). Upon finding 
DAWSON was operational at 
all relevant times, the court 
concluded the problems fac-
ing the petitioner in accessing 
DAWSON were not shared 
by the general public, but 
rather involved a series of 
user errors, and dismissed the 
case for lack of jurisdiction. 
Sanders v. Comm’r of Internal 
Revenue, No. 25868-22 WL 
4078722 (T.C. 6/20/2023).

n Commissioner not re-
sponsible for reasonable 
administrative or litigation 
costs. Section 7430(a) states 
that “[i]n any administrative 
or court proceeding which 
is brought by or against the 
United States in connection 
with the determination… of 
any tax… the prevailing party 
may be awarded a settlement 
for (1) reasonable administra-
tive costs… (2) reasonable 
litigation costs.” 26 U.S.C.A. 
§7430(a). The petitioners 
prevailed in the action at 
hand, but the court dismissed 
their motion for costs because 
the Service had established 
that its position was “substan-
tially justified.”  26 U.S.C.A. 
§7430(c)(4)(B)(i). 

The commissioner argued 
that its previous positions 
were “substantially justifi-
able” under the circumstances 
because when the petitioners 
were selected for an audit in 
2012, banking information 
showed deposits totaling over 
$1 million from the previous 
four years. What the commis-
sioner was not aware of at the 
time of the audit was that in 
2007, one of the petitioners (a 
dual citizen of Japan and the 
United States) and the other 
(a citizen of Japan working 
on a visa in the United States) 
had sold their U.S. assets 

and returned to Japan. These 
deposits, the petitioners as-
serted, were not a U.S. source 
of income, but instead income 
from a Japanese corporation. 

While the commissioner 
was incorrect in its assump-
tion that the deposits in 
the petitioner’s banks were 
U.S.-based income, that 
mistake does not mean the 
commissioner’s position was 
not justified. The court found 
the commissioner’s position 
reasonable in light of the 
evidence available at the time. 
Given the large deposits of 
money, one petitioner’s citi-
zenship in the United States, 
and the petitioners’ failure to 
update their lawful permanent 
residence, the court found 
it reasonable to assume the 
petitioners remained liable 
for U.S. tax on their income. 
Since the court found the 
respondent’s position substan-
tially justified, it concluded 
that the petitioners are not 
entitled to an award of costs. 
Yamada v. Commissioner of In-
ternal Revenue, T.C.M. (RIA) 
2023-070 (T.C. 2023). 

n Flurry of settlement of-
ficer abuse of discretion 
cases. This past month, the 
tax court failed to find in a 
series of cases that settlement 
officers (SO) abused their 
discretion. In these cases, pe-
titioners’ cases failed because, 
among other reasons, they all 
failed to provide necessary 
evidentiary support for their 
arguments. 

In determining whether an 
SO has abused their discre-
tion, the court considers 
three points: (1) whether the 
SO properly verified that the 
requirements of applicable 
law or administrative pro-
cedure have been met; (2) 
any relevant issues raised by 
petitioners; and (3) weighing 
“whether any proposed collec-
tion action balances the need 
for efficient collection of taxes 
with the legitimate concern 
of [petitioners] that any 
collection action be no more 



42      BENCH + BAR  OF MINNESOTA • AUGUST 2023   

s  NOTES + TRENDS 

intrusive than necessary.” 26 
U.S.C.A. §6330(c). 

When petitioners are given 
a reasonable opportunity to 
present evidence with respect 
to their issues and fail, they 
fail to properly raise an issue 
before the court. 26 U.S.C.A 
§301.6320-1(f)(2). If petition-
ers want to be successful, they 
must start properly raising 
their issues before the courts, 
with evidentiary support 
sufficient to establish the SO 
abused their discretion. Dietz 
v. Comm’r, T.C.M. (Ria) 
2023-069 (T.C. 2023), Hyde v. 
Comm’r, T.C.M. (RIA) 2023 
-076 (T.C. 2023), and Segger-
man v. Comm’r, T.C.M (RIA) 
2023-078 (T.C. 2023).

n Tax court’s valuation of 
pipeline system affirmed. 
The Minnesota Supreme 
Court affirmed the tax court’s 
valuations of Minnesota Cen-
terPoint Energy Resources 
Corp’s (Minnegasco) natural 
gas distribution pipeline 
system for the two tax years 
at issue. Following a three-day 
trial, the tax court issued find-
ings of fact and conclusions of 
law; ultimately, the tax court’s 
valuations differed from both 
the commissioner’s and that 
of Minnegasco. The commis-
sioner appealed, asserting 
error related to the tax court’s 
treatment of the income-capi-
talization approach as well as 
its cost approach analysis. In 
particular, the commissioner 
asserted that the tax court 
erred by disregarding the 
capitalization-rate opinions 
of the commissioner’s expert 
in its income-capitalization 
approach. Relating to the 
cost approach, the commis-
sioner asserted that the tax 
court erred as a matter of law 
by shifting the burden to the 
commissioner to contradict 
Minnegasco’s prima facie 
showing of external obsoles-
cence and, separately, that 
the lower court clearly erred 
in its external-obsolescence 
conclusions.

In analyzing the challenge 

related to the income-capital-
ization approach, the court 
rejected the commissioner’s 
argument that the tax court 
had inappropriately relied on 
the commissioner’s own initial 
assessments. The discrepancy 
arose because the commis-
sioner’s trial expert (as well 
as Minnegasco’s trial expert) 
advocated for capitaliza-
tion rates that differed from 
the rates the commissioner 
published in his annual stud-
ies. In finding the tax court’s 
references to the initial assess-
ment proper, the Supreme 
Court distinguished prior case 
law that had held that “the 
assessed value of property for 
tax purposes is not relevant 
to the question of that same 
property’s market value.” 
Comm’r v. CenterPoint Energy 
Resources Corp. (quoting EOP-
Nicollet Mall, L.L.C. v. County 
of Hennepin, 723 N.W.2d 
270, 283 (Minn. 2006)). The 
tax court’s use of the initial 
assessment—to bolster the tax 
court’s decision to give more 
weight to one trial expert over 
the other—was not error. The 
court also rejected the com-
missioner’s argument that the 
tax court abused its discretion 
when considering the conflict-
ing expert testimony.

Turning to the first issue in 
the external-obsolescence dis-
cussion, the court reiterated 
its determination that even 
“after a taxpayer presents a 
prima facie case demonstrat-
ing that the property’s value 
has been impacted by external 
obsolescence, the taxpayer 
retains the burden of prov-
ing, by a preponderance of 
the evidence, the amount of 
that external obsolescence” 
(quoting Enbridge Energy, Ltd. 
P’ship v. Comm’r, 945 N.W.2d 
859, 868-69 (Minn. 2020). 
The commissioner pointed 
to a phrase in the tax court 
opinion that, the commis-
sioner argued, demonstrated 
that the tax court improperly 
shifted the burden to the com-
missioner. While implying 
that, out of context, the tax 

court’s statement might have 
suggested an impermissible 
burden shift, the reviewing 
court held that “it is clear the 
court applied the correct bur-
den of proof when evaluating 
external obsolescence.” 

The commissioner’s 
final argument—that the tax 
court’s external-obsolescence 
determinations were clearly 
erroneous—fared no better. 
Reviewing the tax court’s 
determinations for clear error, 
the Supreme Court concluded 
that “there [was] sufficient 
evidence in the record to sup-
port the tax court’s decision 
that Minnegasco’s property 
suffered external obsoles-
cence.” Comm’r v. Center-
Point Energy Res. Corp., No. 
A22-1069, 2023 WL 3985221 
(Minn. 6/14/2023).

Morgan Holcomb  
Brandy Johnson
Adam Trebesch
Mitchell Hamline School of Law

Torts & Insurance
J U D I C I A L  L A W 

n First party insurance; pre-
award interest. After suffer-
ing damage to his home as a 
result of fire, plaintiff notified 
defendant insurer. Defendant 
promptly investigated the 
claim and made a payment to 
plaintiff of what it considered 
the amount of the actual cash 
value of the damaged prop-
erty, less required holdbacks. 
After the parties disagreed as 
to the amount of the repair 
costs, plaintiff demanded an 
appraisal. The appraisal panel 
determined that the actual 
cash value of the loss was less 
than already paid by defen-
dant, but that the repair costs 
exceeded the amount paid. 
Following the award, plaintiff 
demanded pre-award interest 
on the entire amount of the 
repair costs awarded from the 
date notice was provided until 

the award was issued. The 
district court denied plaintiff’s 
request for pre-award interest. 
The court of appeals reversed 
and remanded.

The Minnesota Supreme 
Court reversed the decision 
of the court of appeals. The 
Court began by noting that 
Minn. Stat. §549.09, subdivi-
sion 1(b), the statute govern-
ing the award of pre-verdict, 
pre-award, and pre-report 
interest, states in relevant 
part: “Except as otherwise pro-
vided by contract or allowed by 
law, preverdict, preaward, or 
prereport interest on pecuni-
ary damages shall be com-
puted… from the time of the 
commencement of the action 
or a demand for arbitration, 
or the time of a written notice 
of claim, whichever occurs 
first[.]” (emphasis in origi-
nal). As a result, the question 
for the Court was whether 
the insurance policy pre-
cluded an award of pre-award 
interest from the date notice 
was provided until the date 
of the award. The insurance 
policy provided in relevant 
part: “Loss will be payable 
five business days after we 
receive your proof of loss 
and: a. reach agreement with 
you; b. there is an entry of a 
final judgment; or c. there is 
a filing of an appraisal award 
with us. No interest accrues 
on the loss until after the loss 
becomes payable.” (Empha-
sis in original.) Because the 
loss did not become payable 
until five days after the award 
was issued, and because the 
policy provided that no inter-
est accrued prior to the loss 
becoming payable, the Court 
held that plaintiff was not 
entitled to pre-award inter-
est. Wesser v. State Farm Fire 
& Cas. Co., No. A21-1587 
(Minn. 4/26/2023). https://
mn.gov/law-library-stat/ar-
chive/supct/2023/OPA211587-
042623.pdf

Jeff Mulder
Bassford Remele
jmulder@bassford.com
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Melissa Miroslavich 
joined Schromen Law, 
LLC focusing on estate 
planning. She has 
experience as a mediator, 

board member, and business owner.

Heather Neubauer 
was named a fellow of 
the Litigation Counsel 
of America. She is a 
partner at Meagher 
+ Geer and serves on 

the management committee and chairs 
the firm’s products liability, asbestos, 
mass tort/toxic tort, and safety and 
environmental practice groups.

James P. Rieke joined 
Merchant & Gould as 
a partner and co-chairs 
the design patent & trade 
dress group and is a mem-

ber of the mechanical practice group.

Maslon LLP announced 
that partner Terrance 
Newby was appointed 
to serve as chair of the 
firm's Diversity, Equity, 

and Inclusion Committee.

Gov.  Walz appointed 
Nicole Hopps as 
district court judge in 
Minnesota’s 6th Judicial 
District in Duluth in St. 

Louis County. Hopps is the managing 
attorney for the 6th Judicial District Public 
Defender’s Office in Duluth.
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Christopher Vatsaas 
was advanced to the 
role of income partner at 
Chestnut Cambronne. He 
leads the firm’s family law 
practice group. He is also 

an adjunct professor at the University of 
St. Thomas School of Law.

James J. Vedder was 
elected president of the 
Minnesota Chapter of 
the American Academy 
of Matrimonial Lawyers. 

Vedder’s term began on June 7, 2023, 
and will run for two years. He is as 
shareholder at and family law attorney 
at Moss & Barnett.

Gov.  
Walz 
appointed 
Judge 
Keala 

Ede and Jon Schmidt to the Minnesota 
Court of Appeals. Ede currently serves 
as a judge in the 4th Judicial District in 
Hennepin County. Schmidt is a principal 
attorney at the Hennepin County 
Attorney’s Office.

Steve Ling joined Spencer Fane in the 
real estate practice group as a partner.
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In memoriam 
MARK HENRY MEYER, age 85 
of Melrose, MN died on March 
25, 2023. Mark attended William 
Mitchell College of Law in St. Paul 
and practiced law in Cold Spring 
and then in Melrose.

JAY FRANCIS COOK died on 
June 12, 2023. He practiced real 
estate law with Dorsey & Whitney LLP 
and was a partner in the firm from 
1979 until 2007, when he moved to 
Naples, Florida, where he continued 
to practice law until he passed.

MARK W. GEHAN, JR., 76, died 
on June 21, 2023. He attended the 
University of Minnesota Law School 
and started as a Ramsey County 
prosecutor in 1971. He later moved 
to private practice at Collins, Buckley, 
Sauntry & Haugh, where he finished 
his long career in 2014. 
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Alisha Watkins ’20, assistant teaching professor
Alisha Watkins joined Mitchell Hamline’s Institute to Trans-

form Child Protection as an assistant teaching professor in  
November 2022. She works closely with students in the insti-
tute’s clinic who represent parents and kin in child protection 
cases. Watkins also developed the institute’s first community 
kinship event in St. Paul this spring, aimed at establishing  
community engagement regarding kinship representation. 

Before joining Mitchell Hamline, Watkins was a senior  
paralegal and law clerk for more than 15 years. She also became 
a volunteer guardian ad litem to represent the best interests of 
children in child welfare proceedings.

Watkins attended both law school and undergrad while 
working full-time and raising her children, utilizing Mitchell 
Hamline’s blended-learning enrollment option. She was the 
school’s first Hybrid/EJD representative for the Black Law 
Students Association, during which she spearheaded the cre- 
ation of a national mentorship program for the group’s members. 

Vonda Brown, assistant teaching professor
Vonda Brown joins Mitchell Hamline’s full-time faculty 

after several years as an adjunct professor, having taught courses 
on administrative law, trial advocacy, and environmental law. 
Most recently a staff attorney at the ACLU of Minnesota, 
Brown worked on constitutional law and civil rights cases. 

She previously worked as an assistant attorney general in 
the child support division of the Texas attorney general’s office 
from 2016 to 2022, including three years as an attorney trainer. 

A 2014 graduate of Thurgood Marshall School of Law, 
Texas Southern University, Brown earned CALI Excellence 
awards in legal writing as a law student and was the lead articles 
editor for the Thurgood Marshall Law Review, where she also 
published “Introduction: A History of Civil Rights Issues from 
Education to Voting Rights and Their Modern Implications.”

 

Sarita Matheson, assistant teaching professor
Matheson was drawn to law school and the legal profession 

after earning her undergraduate degree in biochemistry from 
the University of Illinois at Urbana-Champaign and a graduate 
degree in molecular, cellular, and development biology and 
genetics from the University of Minnesota. 

A 2014 graduate of the University of Minnesota Law School, 
Matheson served as an Equal Justice Works AmeriCorps Legal 
Fellow with Mid-Minnesota Legal Aid. At Legal Aid, she rep-
resented children in immigration cases and consulted on state-
court proceedings. She also clerked for Judge Edward Wahl, 
helping to manage a caseload of approximately 150 cases. 

Matheson has practiced at Kelly Drye & Warren in Chicago 
and Carlson, Caspers Vandenburgh & Lindquist in Minneapo-
lis, where she handled matters involving intellectual property, 
antitrust, and contracts. She also mentored new attorneys on 
research and writing and launched a firm-wide pro-bono  
program serving migrants at the U.S. Mexico border. 

Nicole McConlogue, associate professor of law
Nicole McConlogue’s academic career has placed a strong 

focus on experiential education and public interest practice. 
Before joining Mitchell Hamline, she was clinic director at 
West Virginia University College of Law. There, she introduced 
several creative initiatives increasing students’ exposure to 
diverse forms of public interest advocacy and enhancing the 
impact of the clinical program on low-income communities 
statewide. 

McConlogue also completed a clinical teaching fellowship 
at the University of Baltimore School of Law. Prior to that 
experience, she held positions managing a pro bono program 
and working as a disability benefits lawyer.

McConlogue’s scholarly interests concern economic mobil-
ity and span a range of substantive topics including consumer 
protection, competition law, poverty law, and technological 
surveillance of the poor. Her forthcoming article “The Road 
to Autonomy” proposes a new approach to problem-solving in 
the context of transportation justice.

Mitchell Hamline welcomes newest faculty members

Left to right: Alisha Watkins; Vonda Brown; Sarita Matheson; and Nicole McConlogue
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ATTORNEY WANTED

HOTLINE STAFF ATTORNEYS
Central Minnesota Legal Services 
seeks full or part- time temporary 
attorneys for its Minneapolis of-
fice. Family law hotline. Licensed 
in MN. Post-law school family law 
experience preferred; law clinical 
experience preferred. Spanish or 
Somali language a plus. Salary 
$70,001-$84,303 D.O.E. Excel-
lent benefits. Hybrid work policy.  
Resume, cover letter, references 
and writing sample to Hiring Com-
mittee: info@centralmnlegal.org 
EOE.

SUPERSTAR ESTATE 
PLANNING ATTORNEY
Yanowitz Law Firm: award-win-
ning firm with 127 Google reviews 
and 5.0 rating! Our Vision: We 
embrace technology and innova-
tion to deliver a phenomenal client 
experience. We believe we are 
stronger when we work together as 
a team. Hybrid Remote: Two days 
a week in person in Rochester! 
Qualifications: Three plus years of 
Minnesota estate planning experi-
ence. To join an energized team, 
send your application to: claire@
yanowitzlaw.com today!

TRANSACTIONAL ATTORNEY
Blethen Berens, a mid-sized, full-
service law firm, is seeking a trans-
actional attorney for our New Ulm 
office. Our transactional attorneys 
represent clients in a wide range 
of business and personal matters 
throughout southern Minnesota. At 
Blethen Berens our attorneys have 
the opportunity to collaborate with 
other experienced attorneys within 

our firm to best serve our clients. 
This opportunity is ideal for a new 
graduate or an experienced at-
torney. Both will have the opportu-
nity to manage their own caseload 
and will have access to resources 
and mentors to help them succeed. 
Other relevant criteria for quali-
fied candidates are the ability to 
counsel clients, build relationships, 
business development, have a 
strong academic and professional 
background, and have the ability 
to work efficiently within the firm’s 
team-based approach to confi-
dently serve our clients. For the full 
position description, please visit: 
www.blethenberens.com/about/
career-opportunities/.  Interested 
applicants should send a resume 
and cover letter to Lisa Jasperson 
at: ljasperson@blethenberens.com.

LABOR & EMPLOYMENT 
ATTORNEY 
Maslon is seeking a lateral attor-
ney with significant counseling ex-
perience (5+ years). Our lawyers 
represent employers in virtually all 
aspects of their employee and la-
bor relations. Qualified candidates 
must have significant counseling 
experience with superior knowl-
edge of the law, a strong commit-
ment to client service, the ability to 
work efficiently to help our clients 
problem solve, the ability to build 
rapport with clients, fellow attor-
neys and staff, communication and 
drafting skills that inspire the confi-
dence of our clients, a willingness 
to generate publications and speak 
in public to help our clients stay on 
top of workplace developments. 
Depending on a candidate’s expe-
rience, the candidate will be con-
sidered for an associate, counsel 

or partner level position. The firm is 
willing to consider small groups for 
this position. For more information, 
visit us at www.maslon.com. To ap-
ply, please submit a resume and 
cover letter to Angie Roell, Legal 
Talent Manager, at :angie.roell@
maslon.com.

HELP PLAN FOR THE FUTURE
Feeling stuck in a rut? Looking for a 
change? Ready to take your career 
to the next level? Woods, Fuller, 
Shultz & Smith P.C. is looking for 
a full-time attorney interested in 
helping individuals, families, and 
businesses preserve their wealth, 
minimize taxes, and plan for the fu-
ture. We are seeking someone for 
our Sioux Falls office who excels 
at relationship building and prob-
lem solving. In this position, you 
will have the opportunity to form 
rewarding, lifelong bonds with 
clients who will trust you to listen, 
understand concerns, and develop 
a plan to address their needs and 
accomplish their goals. Prior estate 
planning experience is great, but 
not required. If you have 2-5 years 
of client or project management, 
we can teach you the ins and outs 
of estate planning. If this sounds 
like you, we invite you to learn 
more. The estate planning and 
trust law practice group at Woods 
Fuller has a long history of guiding 
clients through estate, gift, and tax 
planning, as well as trust and es-
tate administration. Woods Fuller 
is a full-service law firm estab-
lished in 1887. We have offices in 
Sioux Falls, SD, Sioux Center and 
Sheldon, Iowa, and Worthington, 
Minnesota. We proudly offer legal 
services rooted in the integrity and 
dedication that launched the firm 

135 years ago. Interested in learn-
ing more? Please direct questions 
or send resumes to: Stephanie.
Keizer@WoodsFuller.com.

LITIGATION ATTORNEY
Established insurance defense firm 
in the Southwest Metro is looking 
for an associate attorney with two 
or more years of litigation experi-
ence.  This is an excellent oppor-
tunity to join a busy and growing 
law firm in a partnership track 
position with significant opportu-
nity for growth and advancement. 
Candidates should be organized, 
articulate, possess excellent legal 
research and writing skills and 
have strong academic credentials 
and work experience. Salary will 
be commensurate with experience.  
Interested applicants should submit 
a cover letter and resume to: sroff@
erstad.com

WORKERS' COMPENSATION 
ATTORNEY
Established insurance defense firm 
in the Southwest Metro is looking 
for an associate attorney with two 
or more years of experience han-
dling Minnesota workers’ compen-
sation claims.  This is an excellent 
opportunity to join a busy and 
growing law firm in a partnership 
track position with significant op-
portunity for growth and advance-
ment. Candidates should be orga-
nized, articulate, possess excellent 
legal research and writing skills 
and have strong academic creden-
tials and work experience. Salary 
will be commensurate with experi-
ence. Interested applicants should 
submit a cover letter and resume 
to: sroff@erstad.com
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Adding value to your career and the profession

16,400
new discussions posted in 
MSBA online communities.

Directory     24,000
searches per month for legal representation 

on MN Find a Lawyer directory.

CLE

Online
Communities

Pro Bono
71,000

hours of pro bono services by 

685 
MSBA North Star members =

$17 million 
market value.

Mock 
Trial
2,400
members and high
school students participate in 
the MSBA Mock Trial program.

14,650
MSBA members come together 
to learn, to share, to teach, and 
to advocate for the profession.

Publications
14,000+ 

attorneys and legal 
thought-leaders read 

Bench & Bar of Minnesota 
magazine each month.

15,600
participants at Section CLE,
networking and social events.

Certi�cation
MSBA Board Certi�ed
Legal Specialists.

589

368 
CLE hours 
o�ered.

275 
hours of 
On Demand CLE.

Legislation
100+ bills monitored 
or actively lobbied at the 

Minnesota State Legislature.

$1,800+ 
what your MSBA membership 
could save you this year.

Members

Sections
40 practice areas with 

hundreds of opportunities for 
professional development.

Re�ects 2022-2023 data
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a number that can’t be crunched

Member 
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SOULE & STULL SEEK 
PARTNER 
Soule & Stull is a Minneapolis law 
firm founded in 2014. We try cases 
in Minnesota and nationwide, co-
ordinate companies’ product li-
ability and commercial litigation, 
and counsel manufacturers on 
product safety issues. We also do 
personal injury and property dam-
age defense, Indian law, appeals, 
and alternative dispute resolution. 
George Soule and Melissa Stull 
are the founding partners and 
are ready to expand the firm by 
adding a third partner (and her/
his support staff). Ideally, the new 
partner will have significant trial 
experience, expertise and busi-
ness in commercial litigation and/
or product liability defense, and be 
ready to identify new opportunities 
for growth. The new partner must 
be a good culture fit and support-
ive of the firm's existing core values: 
integrity, excellence, community, 
loyalty, and humility. George and 
Melissa operate the firm with a 
focus on their clients, their employ-
ees, and the results. We take pride 
in the services, strategies, and out-
comes that we provide for clients, 
and are happy to foster an enjoy-
able and flexible work environment 
for our employees. Please contact: 
Melissa (mstull@soulestull.com or 
612.353.6457) if you are interest-
ed in talking more about Soule & 
Stull. Bonus points if your last name 
starts with an S.

ASSOCIATE/PROSECUTING 
ATTORNEY
Flaherty & Hood, PA, St. Paul, Min-
nesota, is seeking an associate/
prosecuting attorney with zero to 
three years of experience to join its 
growing practice representing and 
advising Minnesota cities and other 
local government units. The posi-
tion is full-time and will prosecute 
criminal misdemeanors and gross 
misdemeanors for greater Minne-
sota cities, including Winona and 
New Ulm, with 80% time perform-
ing criminal prosecutions and other 

administrative hearings and 20% 
time providing civil legal represen-
tation of the firm’s local government 
clients. The position is based in St. 
Paul, with some travel to greater 
Minnesota. Education and a dem-
onstrated interest in criminal law 
and public sector law as well as 
some prosecution, administrative 
hearings, and/or litigation experi-
ence is preferred. Flaherty & Hood, 
PA provides competitive salaries 
and benefits, such as medical, 
dental, long-term disability, and 
life insurance; 401(k) plan; health 
club and data plan reimbursement; 
and paid holidays and paid time 
off. Salary compares favorably to 
equivalent public sector positions 
based upon qualifications and 
years of experience. Please sub-
mit your resume by email to: Mike 
Flaherty, Shareholder Attorney, at 
meflaherty@flaherty-hood.com. 
More information about the firm is 
available at: http://www.flaherty-
hood.com.

MANAGING STAFF ATTORNEY
LegalCORPS is a statewide busi-
ness law pro bono program that 
assists low-/no-income individuals 
who are pursuing dreams of en-
trepreneurship and small business 
ownership. Full job description at: 
https://www.linkedin.com/jobs/
view/3659849324/

ASSOCIATE ATTORNEY
Join our team at the Swenson Le-
rvick Law Firm! We are currently 
looking for an Associate Attorney 
to build our growing practice. As 
the City Attorneys for several sur-
rounding municipalities, our Asso-
ciate Attorney will have the oppor-
tunity to hone their courtroom skills 
while prosecuting crimes for the 
City of Alexandria, as well as es-
tablish a private law practice. We 
are currently looking to build on 
our thriving family law practice but 
welcome this attorney to expand 
on their particular areas of interest.
Ranked as one the top micropoli-
tans in the U.S. and as the #1 mic-

ropolitan in Minnesota, Alexandria 
is surrounded by great lakes for 
year-round fun and even greater 
people! We are conveniently lo-
cated between Fargo and Minne-
apolis and offer a large client base 
and a collegial local bar associa-
tion without the hustle and bustle 
of the big city. Our team offers 
opportunities for personal and pro-
fessional growth and values com-
munity involvement. Alexandria is 
known to be an excellent place to 
live, work, and raise a family. For 
more information about our team 
and practice, please visit our web-
site at www.alexandriamnlaw.com. 
Interested applicants should send a 
cover letter and resume to Beth at 
bak@alexandriamnlaw.com.

SENIOR INVESTMENT 
COUNSEL 
Commercial Real Estate Finance. 
Join Securian and Be You. With Us. 
Apply Here: https://hq.wd5.my-
workdayjobs.com/Securian_Ex-
ternal

OFFICE SPACE 

EDINA OFFICE SPACE 
AVAILABLE 
Flexible office space available in 
Edina. If you are looking for an 
affordable private. co-working or 
virtual office in a stylish, locally 
owned Executive Suites with full 
amenities, we'd love to share our 
space. Learn more at: www.col-
laborativeallianceinc.com or email 
ron@ousky.com.

PREMIUM OFFICE SPACE  
FOR RENT 
New Buildout in 5th Street Tow-
ers, beautiful views, full amenities: 
conference rooms, phone, internet, 
scanner/copier, reception, sig-
nage, underground-parking and 
health-club provided. Two offices 
and two assistant stations available 
in a 15 office suite with two estab-
lished firms. boris@parkerwenner.
com, 612-355-2201.

PROFESSIONAL SERVICES

MEDIATION TRAINING
Qualify for the Supreme Court Ros-
ter. Earn 30 or 40 CLE's. Highly-
rated course. St. Paul 612-824-
8988, transformativemediation.
com.

ATTORNEY COACH 
Attorney coach / consultant Roy 
S. Ginsburg provides marketing, 
practice management and strategic 
/ succession planning services to 
individual lawyers and firms. www.
royginsburg.com, roy@roygins-
burg.com, 612-812-4500.

REAL ESTATE EXPERT 
WITNESS 
Agent standards of care, fiduciary 
duties, disclosure, damages/lost 
profit analysis, forensic case analy-
sis, and zoning/land-use issues. 
Analysis and distillation of complex 
real estate matters. Excellent cre-
dentials and experience. drtommu-
sil@gmail.com, 612-207-7895.

CVA ACCREDITED BUSINESS 
VALUATION SERVICES
Professional Business Valuation 
services by CVA-accredited valua-
tor. Fees competitive. www.macro-
val.com. Contact: chris@macro-
val.com.

DRONE PHOTOGRAPHY  
FOR LAND CASES
Hire TC Drones for your aerial pho-
to/videography needs to assist in 
your Real Estate cases. 651-460-
9757.

PLACE AN AD: 
Ads should be submitted online 
at: www.mnbar.org/classifieds. 

For details call Jackie at: 
612-333-1183






